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EXECUTIVE SUMMARY 

 

(i) This is a report of the Public Protector issued in terms of section 182(1)(b) of 

the Constitution of the Republic of South Africa, 1996 (the Constitution) and 

section 8(1) of the Public Protector Act 1994 (the Public Protector Act). 

 

(ii) The report communicates the findings and appropriate remedial action taken in 

terms of section 182(1) (c) of the Constitution1, following an own initiative 

investigation into the provision and administration of health services at public 

hospitals in the province of KwaZulu-Natal (KZN). 

 

(iii) The investigation commenced in October 2020 as an own initiative intervention 

by the Public Protector South Africa (PPSA), following widespread media 

reports about the poor provision and maladministration of healthcare services 

at public hospitals in South Africa. Similar own initiative investigations have 

been conducted in other provinces.2 

 

(iv) The PPSA team visited four identified public hospitals in KZN and conducted 

site inspections on 06 and 07 October 2020 respectively. The inspections 

included indiscriminate interviews with staff members, union representatives 

and patients.  

 

(v) The following hospitals were visited and inspected: 

 

a) Christ the King District Hospital at Ixopo; 

b) Rietvlei District Hospital at uMzimkhulu; 

c) Mbongolwane District Hospital at Eshowe – Mbongolwane Reserve; and 

d) KwaMagwaza District Hospital at Melmoth. 

                                                           
1 Section 237 states that: ‘all constitutional obligations must be performed diligently and without delay’ 
2For example: S Afr Med J 2020: 110 (10). http://doi.org/10.7196/SAMJ.2020 V110i10.15143 “SARS-CoV-2 has resulted in a 
global pandemic within months following its initial detection. South Africa (SA), like many other countries, was not prepared 
for the impact this novel infection would have on the healthcare system.”  
 

https//www.timeslive.co.za/news/south-africa/2020-08-04-watch-kzn-man-dies-in-makeshift-ward-in-hospital-parking- lot/; 

 

http://doi.org/10.7196/SAMJ.2020%20V110i10.15143
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(vi) Based on the analysis of the allegations and information obtained, the 

following issues were identified to inform and focus the investigation:  

 

a) Whether the provision and administration of health services by the KZN 

Department of Health (Department) at the Christ the King District Hospital 

accords with the obligations imposed by the Constitution and the law and if 

not, whether such failure amounts to improper conduct and 

maladministration; 

 

b) Whether the provision and administration of health services by the KZN 

Department of Health (Department) at the Rietvlei District Hospital accords 

with the obligations imposed by the Constitution and the law and if not, 

whether such failure amounts to improper conduct and maladministration; 

 

c) Whether the provision and administration of health services by the KZN 

Department of Health (Department) at the Mbongolwane District Hospital 

accords with the obligations imposed by the Constitution and the law and if 

not, whether such failure amounts to improper conduct and 

maladministration; and 

 

d) Whether the provision and administration of health services by the KZN 

Department of Health at the St Mary’s KwaMagwaza District Hospital 

accords with the obligations imposed by the Constitution and the law and if 

not, whether such failure amounts to improper conduct and 

maladministration. 

 

(vii) Having regard to the evidence, the regulatory framework determining the 

standard that the Department  should have complied with, the Public Protector 

makes the following adverse findings: 

 

(a) Regarding whether the administration of health by the KZN Department of 

Health (Department) at the Christ the King District Hospital accords with the 
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obligations imposed by the Constitution and the law and if not, whether such 

failure amounts to improper conduct and maladministration. 

 

(aa) The allegation that the administration of health by the KwaZulu-Natal  

Department of Health at Christ the King District Hospital does not accord with   

the obligations imposed by the Constitution and the law is substantiated.  

 

(bb) Observations made during the on-site inspection undertaken by the PPSA team  

revealed systemic deficiencies, such as staff shortages, poor physical 

infrastructure such as dilapidated buildings, lack of laundry services and poor 

IT connectivity as detailed in evidence. 

 

(cc) The same systemic deficiencies were echoed in submissions by the hospital  

management and union representatives that were engaged during interaction 

with the investigation team. 

 

(dd) The observations and findings were not disputed by the KwaZulu-Natal    

Department of Health as per the correspondences received from the Office of  

the Head of Department dated 16 March 2021 and 13 May 2021.  

 

(ee) The KwaZulu-Natal Department of Health has failed to ensure appropriate  

conditions for the enjoyment, delivery and access to adequate as well as 

effective health care services for the rural community of Ixopo and surrounding 

areas being served by this hospital. 

 

(ff) Such failure by the KwaZulu-Natal Department of Health amounted to a  

contravention of section 195(1)(e) and (f) of the Constitution, section 237 of the 

Constitution, section 25(1) and (2)   and section 27(1) of the NHA as well as the 

Regulations, as shown in evidence. 

 

(gg) The conduct of the KwaZulu-Natal Department of Health accordingly  

constitutes improper conduct as envisaged in section 182(1) of the Constitution 

and maladministration in terms of section 6(4)(a)(i) of the Public Protector Act. 
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(b) Regarding whether the administration of health by the KZN Department of 

Health (Department) at the Rietvlei District Hospital accords with the 

obligations imposed by the Constitution and the law and if not, whether such 

failure amounts to improper conduct and maladministration. 

 

(aa) The allegation that the administration of health by the KwaZulu-Natal 

Department of Health at Rietvlei District Hospital does not accord with the 

obligations imposed by the Constitution and the law is substantiated.  

 

(bb) Observations made during the on-site inspection undertaken by the PPSA 

team revealed systemic deficiencies, such as staff shortages and poor IT 

connectivity as detailed in evidence. 

 

(cc) The same systemic deficiencies were echoed in submissions by the hospital 

management and union representatives that were engaged during 

interaction with the investigation team. 

 

(dd) The observations and findings were not disputed by the KwaZulu-Natal    

Department of Health as per the correspondences received from the Office  

of the Head of Department dated 16 March 2021 and 13 May 2021.  

 

(ee) The KwaZulu-Natal Department of Health has failed to ensure appropriate 

conditions for the enjoyment, delivery and access to adequate as well as 

effective health care services for the rural community of uMzimkhulu and 

surrounding areas being served by this hospital. 

 

(ff) Such failure by the KwaZulu-Natal Department of Health amounted to a  

contravention of section 195(1)(e) and (f) of the Constitution, section 237 of 

the Constitution, section 25(1) and (2) and section 27(1) of the NHA as well 

as the Regulations, as shown in evidence. 

 

(gg) The conduct of the KwaZulu-Natal Department of Health accordingly 

constitutes improper conduct as envisaged in section 182(1) of the 

Constitution and maladministration in terms of section 6(4) (a)(i) of the Public 

Protector Act. 
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(c) Regarding whether the administration of health by the KwaZulu-Natal 

Department of Health at the Mbongolwane District Hospital accords with the 

obligations imposed by the Constitution and the law and if not, whether such 

failure amounts to improper conduct and maladministration. 

 

(aa) The allegation that the administration of health by the KwaZulu-Natal  

Department of Health at Mbongolwane District Hospital does not accord with 

the obligations imposed by the Constitution and the law, is substantiated. 

 

(bb) Observations made during the on-site inspection undertaken by PPSA team  

revealed systemic deficiencies, such as staff shortages, poor physical 

infrastructure such as dilapidated buildings, lack of laundry services and poor 

IT connectivity challenge as detailed in evidence. 

 

(cc)     The same systemic deficiencies were echoed in submissions by the hospital      

     management and union representatives that were engaged during interaction    

     with the investigation team. 

 

(dd) The observations and findings were not disputed by the KwaZulu-Natal    

Department of Health as per the correspondences received from the Office of  

the Head of Department dated 16 March 2021 and 13 May 2021.  

 

(ee) The KwaZulu-Natal Department of Health has failed to ensure appropriate  

conditions for the enjoyment, delivery and access to adequate as well as 

effective health care services for the rural community of Eshowe and 

surrounding areas being served by this hospital. 

 

(ff)   Such failure by the KwaZulu-Natal Department of Health amounted to a  

contravention of section 195(1)(e) and (f) of the Constitution, section 237 of the 

Constitution, section 25(1) and (2)   and section 27(1) of the NHA as well as the 

Regulations, as shown in evidence. 

 

(gg) The conduct of the KwaZulu-Natal Department of Health accordingly  
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constitutes improper conduct as envisaged in section 182(1) of the Constitution 

and maladministration in terms of section 6(4) (a)(i) of the Public Protector Act. 

 

(d) Regarding whether the administration of health by the KwaZulu-Natal 

Department of Health at the KwaMagwaza District Hospital accords with the 

obligations imposed by the Constitution and the law and if not, whether such 

failure amounts to improper conduct and maladministration. 

 

(aa) The allegation that the administration of health by the KwaZulu-Natal  

Department of Health at KwaMagwaza District Hospital does not accord with 

the obligations imposed by the Constitution and the law is substantiated. 

 

(bb) Observations made during the on-site inspection undertaken by PPSA team  

revealed systemic deficiencies, such as staff shortages, poor physical 

infrastructure such as severely dilapidated buildings, lack of laundry services 

and poor IT connectivity challenges as detailed in evidence. 

 

(cc)      The same systemic deficiencies were echoed in submissions by the hospital  

management and union representatives that were engaged during interaction 

with the investigation team. 

 

(dd) The observations and findings were not disputed by the KwaZulu-Natal    

Department of Health as per the correspondences received from the Office of  

the Head of Department dated 16 March 2021 and 13 May 2021.  

 

(ee) The KwaZulu-Natal Department of Health has failed to ensure appropriate  

conditions for the enjoyment, delivery and access to adequate as well as 

effective health care services for the rural community of Mthonjaneni and 

surrounding areas being served by this hospital. 

 

(ff)     Such failure by the KwaZulu-Natal Department of Health amounted to a  

contravention of section 195(1)(e) and (f) of the Constitution, section 237 of the 

Constitution, section 25(1) and (2)   and section 27(1) of the NHA as well as the 

Regulations, as shown in evidence. 
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(gg) The conduct of the KwaZulu-Natal Department of Health accordingly  

constitutes improper conduct as envisaged in section 182(1) of the Constitution 

and maladministration in terms of section 6(4) (a)(i) of the Public Protector Act. 

 

(viii) The Public Protector notes and acknowledges the challenges and constraints 

faced by the KwaZulu-Natal Department of Health, as well as the context within 

which health services are delivered in the province of KwaZulu-Natal.  

 

(ix) Based on the action plans submitted by the KwaZulu-Natal Department of 

Health detailing how the shortcomings and deficiencies in each of the four 

hospitals will be addressed and taking into consideration submissions made by 

the KwaZulu-Natal Department of Public Works and Human Settlement, the 

appropriate remedial action that the Public Protector is taking in pursuit of 

section 182(1)(c) of the Constitution is the following: 

 

(a) In respect of the Christ the King District Hospital, the Head of the KwaZulu-

Natal Department of Health to take appropriate steps to ensure that: 

 

(aa) Within 60 working days, the Department of Health must furnish the Public  

Protector with a plan of action regarding how the conversion process of the 

Hospital from a District to a Regional Hospital will be implemented and the time 

frames therefore.  

 

(bb) The Department of Health must within 30 working days, find a suitable storage  

facility to archive patient records and devise measures to limit loss of active    

files.   

 

(cc) The Department of Health to consider increasing the capacity of referral  

hospitals/establishments providing involuntary care, treatment and 

rehabilitation of Mental Health care users.  

 

(dd) The Department of Health to provide mental health care training every year to   

all districts in order to capacitate the staff at health establishments to be able to 
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handle the mental health care users who present medical challenges while they 

manage the process of referral / transfer to proper facilities.  

 

(dd) With regards to the shortage of staff, the Department must within 30 working 

days of this report and in consultation with both the KZN Provincial Treasury 

and the office of the Premier of KZN, provide feedback regarding its 

engagement with both offices regarding the filling of vacant posts. 

 

 

(b) In respect of the Rietvlei District Hospital, the Head of the KwaZulu-Natal 

Department of Health to take appropriate steps to ensure that: 

 

(aa) Within 30 working days, the Department of Health must furnish the Public 

Protector with a status report on the scheduled IT system upgrades; 

 

(bb) The Department of Health must within 30 working days, find a suitable  

storage facility to archive patient records and devise measures to limit loss  

of active files.   

 

(cc) Within 60 working days, the Department of Health to furnish the Public 

Protector with a plan regarding: 

 

(dd) Upgrading of the Water and Sewer Systems; 

(ee) The project of general repairs and renovations to the hospital; 

(ff) The maintenance and repairs to be conducted at an institutional level. 

 

(gg) The Department of Health to consider increasing capacity of referral 

hospitals/establishments providing involuntary care, treatment and 

rehabilitation of Mental Health care users.  

 

(hh) The Department of Health to provide mental health care training every year 

to   all districts in order to capacitate the staff at health establishments to be 

able to handle the mental health care users who present medical challenges 

while they manage the process of referral / transfer to proper facilities.  
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(hh) With regards to the shortage of staff, the Department must within 30 working 

days of this report and in consultation with both the KZN Provincial Treasury 

and the office of the Premier of KZN, provide feedback regarding its 

engagement with both offices regarding the filling of vacant posts. 

 

 

(c)        In respect of the Mbongolwane District Hospital, the Head of the  

       KwaZulu-Natal Department of Health to take appropriate steps to ensure  

       that: 

 

(aa) Within 30 working days, the Department of Health must furnish the Public  

Protector with a status report on the scheduled IT system upgrades; 

 

(bb) The Department of Health must within 30 working days, find a suitable storage  

facility to archive patient records and devise measures to limit loss of active    

files.   

 

(cc)     Within 60 working days, the Department of Health to furnish the Public Protector  

with a plan regarding the following projects:  

 

(dd)  The project for the replacement of the roof in the Out Patient Department   

(OPD), the female ward and Administration Building; 

 

(ee) The project for general repairs and renovations to the Hospital; 

 

(ff)      The maintenance and repairs to be conducted at an institutional level. 

 

(gg)  The project for the redesigning and/or reconfiguration of the old Buildings  

            within the institution; 

 

(hh) The Department of Health to consider increasing capacity of referral  

Hospitals/establishments providing involuntary care, treatment and 

rehabilitation of Mental Health care users. 
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(ii)     The Department of Health to provide mental health care training every year to    

all districts in order to capacitate the staff at health establishments to be able to 

handle the mental health care users who present medical challenges while they 

manage the process of referral / transfer to proper facilities.  

 

(jj)      With regards to the shortage of staff, the Department must within 30 working 

days of this report and in consultation with both the KZN Provincial Treasury 

and the office of the Premier of KZN, provide feedback regarding its 

engagement with both offices regarding the filling of vacant posts. 

 

(d) In respect of the KwaMagwaza District Hospital, the Head of the KwaZulu-

Natal Department of Health to take appropriate steps to ensure that: 

 

(aa) Within 60 working days, the Department of Health to furnish the Public Protector  

with a plan regarding the following projects:  

 

(bb) The project for the repairs and water proofing of roofs at the OPD, Female  

Wards, Male Wards and Theatres. 

 

(cc)    The Department of Health must within 30 working days, find a suitable storage  

facility to archive patient records and devise measures to limit loss of active    

files.   

 

(dd) The project for general repairs and renovations to the Hospital; 

 

(ee) The maintenance and repairs to be conducted at an institutional level. 

 

(ff)     The Department of Health to consider increasing capacity of referral hospitals/  

establishments providing involuntary care, treatment and rehabilitation of 

Mental Health care users. 

 

(gg) The Department of Health to provide mental health care training every year to    



REPORT ON AN INVESTIGATION INTO THE PROVISION AND ADMINISTRATION OF HEALTH SERVICES AT PUBLIC HOSPITALS IN THE 
PROVINCE OF KWAZULU NATAL 

  13 | P a g e  
 

all districts in order to capacitate the staff at health establishments to be able to 

handle the mental health care users who present medical challenges while they 

manage the process of referral / transfer to proper facilities.  

 

(hh) With regards to the shortage of staff, the Department must within 30 working 

days of this report and in consultation with both the KZN Provincial Treasury 

and the office of the Premier of KZN, provide feedback regarding its 

engagement with both offices regarding the filling of vacant posts. 

 

(e) The appropriate recommendation in pursuit of section 6(4)(c)(ii) of the Public 

Protector Act to the Member of the Executive Council (MEC) of Department 

of the KwaZulu-Natal Department of Public Works and Human Settlement  is 

as follows: 

 

(aa) The Public Protector, in terms of section 6 (4)(c)(ii) of the Public Protector Act,  

refers to the MEC of the Department of Public Works: KwaZulu-Natal, this 

matter for consideration of technical infrastructural support and renovation 

needs as enjoined by section 13(1)(d) of the Government Immovable Assets 

Management Act, 20073 in relation to the identified hospitals and other public 

health facilities in the province of KwaZulu-Natal.  

 

(f) The appropriate recommendation in pursuit of section 6(4)(c)(ii) of the Public 

Protector Act to the Head of Department of the KwaZulu-Natal Treasury is as 

follows: 

 

(aa) The Public Protector, in terms of section 6(4)(c)(ii) of the Public Protector Act,  

refers to the Head of the Department: KwaZulu-Natal Treasury, this matter for 

consideration of financial support and oversight where it appears necessary in 

relation to the identified hospitals and other public health facilities in the 

province of KwaZulu-Natal.  

 

                                                           
3 Government Immovable Assets Management Act 19, 2007; 
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(g) The appropriate recommendation in pursuit of section 6(4)(c)(ii) of the Public 

Protector Act to the President of the Republic of South Africa is as follows: 

 

(aa) The Public Protector, in terms of section 6(4)(c)(ii) of the Public Protector Act,  

refers to the President of the Republic in consultation with the Minister of 

Finance and the Minister of Health to submit a projection plan regarding when 

are the Moratorium measures are likely to end. Further to submit a plan 

regarding measures to ensure that none filling of non-exempted posts does not 

impede adequate provision of health care services.  
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REPORT ON AN OWN INITIATIVE INVESTIGATION INTO THE PROVISION AND 

ADMINISTRATION OF HEALTH SERVICES AT PUBLIC HOSPITALS IN THE 

PROVINCE OF KWAZULU-NATAL  

 

1. INTRODUCTION 

 

1.1 This is a report of the Public Protector issued in terms of section 182(1)(b) of 

the Constitution of the Republic of South Africa, 1996 (the Constitution) and 

published in terms of section 8(1) of the Public Protector Act, 1994 (Public 

Protector Act). 

 

1.2 The report is submitted in terms of section 8(1) and 8(3) of the Public Protector 

Act to the following people to note the outcome of the investigation and 

implementation of the remedial action:  

 

1.2.1 The President of the Republic of South Africa, Mr C. M. Ramaphosa; 

 

1.2.2 The Minister of Finance, Mr Enoch Godongwana; 

 

1.2.3 The Minister of Public Service and Administration, Ms Ayanda Dlodlo ; 

 

1.2.4 The Premier: KwaZulu-Natal Province, Mr Sihle Zikalala; 

 

1.2.5 The Speaker: KwaZulu-Natal Provincial Legislature, Ms N. Boyce; 

 

1.2.6 The Minister of Health, Dr Joe Phaahla; 

 

1.2.7 The Minister in the Presidency, Mr Mondli Gungubele; 

 

1.2.8 The Director-General for Health, Dr Sandile Buthelezi; 

 

1.2.9 The Director-General in the Presidency, Mrs Phindile Baleni; 

 

1.2.10 The Member of the KwaZulu-Natal Executive Council for Finance, Ms N. Dube-

Ncube; 
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1.2.11 The Member of the KwaZulu-Natal Executive Council for Health (MEC), Ms 

Nomagugu Simelane-Zulu; 

 

1.2.12 The Member of the KwaZulu-Natal Executive Council for Public Works and 

Human Settlements, Mr N. M. Sibiya; 

 

1.2.13 The Head of the KwaZulu-Natal Department of Health, Dr Sandile Tshabalala; 

 

1.2.14 The Head of Department: KwaZulu Natal Department of Public Works, Dr G. 

Sharpley; 

 

1.2.15 The Acting Head of Department: KwaZulu-Natal Department of Provincial 

Treasury, Mrs Neli Shezi; 

 

1.2.16 The Chief Executive Officer: Christ the King District Hospital, Mrs S. W. 

Maseko; 

 

1.2.17 The Acting Chief Executive Officer: Rietvlei District Hospital, Mr M. Mbatha; 

 

1.2.18 The Chief Executive Officer: Mbongolwane District Hospital, Mrs S. I. 

Mkhwanazi; 

 

1.2.19 The Chief Executive Officer: KwaMagwaza District Hospital, Dr I. F. Mbokazi 

 

 

2 OWN INITIATIVE INVESTIGATION  

 

2.1. The investigation commenced in October 2020 as an own initiative intervention 

by the Public Protector South Africa (PPSA), following widespread media 

reports about the poor provision and maladministration of healthcare services 

at public hospitals in South Africa. Similar own initiative investigations have 

been conducted in other provinces.4 

                                                           
4For example: S Afr Med J 2020: 110 (10). http://doi.org/10.7196/SAMJ.2020 V110i10.15143 “SARS-CoV-2 has resulted in a 
global pandemic within months following its initial detection. South Africa (SA), like many other countries, was not prepared 
for the impact this novel infection would have on the healthcare system.”  
 

http://doi.org/10.7196/SAMJ.2020%20V110i10.15143
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2.2. The PPSA team visited four (4) identified public hospitals in KZN and conducted 

site inspections on 06 and 07 October 2020 respectively. The inspections 

included indiscriminate interviews with staff members, union representatives 

and patients.  

 

2.3. The following hospitals were visited and inspected: 

 

2.3.1. Christ the King District Hospital at Ixopo; 

2.3.2. Rietvlei District Hospital at uMzimkhulu; 

2.3.3. Mbongolwane District Hospital at Eshowe – Mbongolwane Reserve; and 

2.3.4. KwaMagwaza District Hospital at Melmoth. 

 

3. POWERS AND JURISDICTION OF THE PUBLIC PROTECTOR 

 

Mandate of the Public Protector 

 

3.1. The Public Protector is an independent constitutional institution established in 

terms of section 181(1) (a) of the Constitution to support and strengthen 

constitutional democracy through investigating and redressing improper 

conduct in state affairs. 

 

3.2. Section 182(1) of the Constitution provides that:  

 

“The Public Protector has the power, as regulated by national legislation, - 

(a) to investigate any conduct in state affairs, or in the public administration 

in any sphere of government, that is alleged or suspected to be improper 

or to result in any impropriety or prejudice; 

(b) to report on that conduct; and 

(c) to take appropriate remedial action”. 

 

                                                           
https//www.timeslive.co.za/news/south-africa/2020-08-04-watch-kzn-man-dies-in-makeshift-ward-in-hospital-parking- lot/; 
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3.3. Section 182(2) directs that the Public Protector has additional powers 

prescribed in national legislation. 

 

3.4. The Public Protector’s powers are regulated and amplified by the Public 

Protector Act, which states, among others, that the Public Protector has the 

powers to investigate and redress maladministration and related improprieties 

in the conduct of state affairs. The Public Protector Act also confers powers to 

resolve disputes through conciliation, mediation, negotiation or any other 

appropriate dispute resolution mechanism as well as to subpoena persons and 

information from any person in the Republic for the purpose of an investigation.  

 

Remedial Action of the Public Protector  

3.5. In the Economic Freedom Fighters v Speaker of the National Assembly 

and Others: Democratic Alliance v Speaker of the National Assembly and 

Others [2016] ZACC 11, the Constitutional Court per Mogoeng CJ held that 

the remedial action taken by the Public Protector has a binding effect.5 The 

Constitutional Court further held that:  

 

“When remedial action is binding, compliance is not optional, whatever 

reservations the affected party might have about its fairness, appropriateness 

or lawfulness. For this reason, the remedial action taken against those under 

investigation cannot be ignored without any legal consequences.” 

            

3.5.1. In the abovementioned constitutional court matter, Mogoeng CJ, stated 

amongst other things the following, when confirming the powers of the Public 

Protector:  

 

“Complaints are lodged with the Public Protector to cure incidents of 

impropriety, prejudice, unlawful enrichment or corruption in government circles 

(paragraph 65);” 

 

                                                           
5  [2016] ZACC 11; 2016 (3) SA 580 (CC) and 2016 (5) BCLR 618 (CC) at paragraph [76]. 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2016%5d%20ZACC%2011
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The court further held that: 

 

3.5.2. An appropriate remedy must mean an effective remedy, for without effective 

remedies for breach, the values underlying and the rights entrenched in the 

Constitution cannot properly be upheld or enhanced. (paragraph 67); 

 

3.5.3. Taking appropriate remedial action is much more significant than making a 

mere endeavour to address complaints as the most the Public Protector could 

do in terms of the Interim Constitution. However sensitive, embarrassing and 

far-reaching the implications of her report and findings, she is constitutionally 

empowered to take action that has that effect, if it is the best attempt at curing 

the root cause of the complaint  (paragraph 68); 

 

3.5.4. The legal effect of these remedial measures may simply be that those to whom 

they are directed are to consider them properly, with due regard to their nature, 

context and language, to determine what course to follow; (paragraph 69) ; 

 

3.5.5. Every complaint requires a practical or effective remedy that is in sync with its 

own peculiarities and merits. It is the nature of the issue under investigation, 

the findings made and the particular kind of remedial action taken, based on 

the demands of the time, that would determine the legal effect it has on the 

person, body or institution it is addressed to; (paragraph 70); 

 

3.5.6. The Public Protector’s power to take appropriate remedial action is wide but 

certainly not unfettered. What remedial action to take in a particular case, will 

be informed by the subject-matter of investigation and the type of findings 

made; (paragraph 71); 

 

3.5.7. Implicit in the words “take action” is that the Public Protector is herself 

empowered to decide on and determine the appropriate remedial measure. And 

“action” presupposes, obviously where appropriate, concrete or meaningful 

steps. Nothing in these words suggests that she necessarily has to leave the 
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exercise of the power to take remedial action to other institutions or that it is 

power that is by its nature of no consequence; (paragraph 71(a)); 

 

3.5.8. The Public Protector has the power to determine the appropriate remedy and 

prescribe the manner of its implementation (paragraph 71(d); and 

 

3.5.9. “Appropriate” means nothing less than effective, suitable, proper or fitting to 

redress or undo the prejudice, impropriety, unlawful enrichment or corruption, 

in a particular case; (paragraph 71(e). 

 

3.6. In the matter of the President of the Republic of South Africa v Office of the 

Public Protector and Others, Case no 91139/2016 (13 December 2017), the 

Court held as follows: 

 

“The Public Protector, in appropriate circumstances, has the power to direct the 

president to appoint a commission of enquiry and to direct the manner of its 

implementation. Any contrary interpretation will be unconstitutional as it will 

render the power to take remedial action meaningless or ineffective; 

(paragraphs 85 and 152 of the judgment); 

 

3.6.1. The constitutional power is curtailed in the circumstances wherein there is 

conflict with obligations under the constitution (para 71); 

 

3.6.2. The Public Protector has power to take remedial action, which include 

instructing the President to exercise powers entrusted on him under the 

Constitution if that is required to remedy the harm in question (para 82); 

 

3.6.3. There is nothing in the Public Protector Act that prohibits the Public Protector 

from instructing another entity to conduct further investigation, as she is 

empowered by section 6(4)(c)(ii) of the Public Protector Act; (para 91 and 92) 
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3.6.4. Taking remedial action is not contingent upon a finding of impropriety or 

prejudice. Section 182(1) afford the Public Protector with the following three 

separate powers; (para 100 and 101): 

 

3.6.4.1. Conduct an investigation; 

3.6.4.2. Report on that conduct; and  

3.6.4.3. To take remedial action. 

 

3.6.5. The Public Protector is constitutionally empowered to take binding remedial 

action on the basis of preliminary findings or prima facie findings; (para 104). 

 

3.6.6. The primary role of the Public Protector is that of an investigator and not an 

adjudicator. Her role is not to supplant the role and function of the court; (para 

105).  

 

3.6.7. The fact that there is no firm findings on the wrong doing, does not prohibit the 

Public Protector from taking remedial action. The Public Protector’s 

observations constitute prima facie findings that point to serious misconduct; 

and (para 107 and 108) 

 

3.6.8. Prima facie evidence which point to serious misconduct is a sufficient and 

appropriate basis for the Public protector to take remedial action. (para 112)  

 

3.7. The KwaZulu-Natal Department of Health is an organ of state and its conduct 

amounts to conduct in state affairs, this matter falls within the ambit of the Public 

Protector’s mandate.  

 

3.8. The KwaZulu-Natal Department of Public Works and Human Settlement as 

well as the KwaZulu-Natal Provincial Treasury are the relevant provincial 

government departments with a supportive role towards the KwaZulu-Natal 

Department of Health for infrastructural development and financial needs. 
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3.9. As a result, the Public Protector solicited submissions from the KwaZulu-

Natal Department of Public Works and Human Settlement in respect of this 

matter, with an indication of the scope of current or planned future work in 

any of the implicated health facilities in KwaZulu-Natal. These submissions 

were solicited in the light of the fact that the respective core functions and 

legislative mandates of the KZN Department of Public Works entail 

amongst other things maintenance of government owned buildings grounds 

and premises, including the provision and management of immovable 

properties which serves as a platform for the efficient delivery of various 

government services. 

 

3.10. However, the investigation itself was focused on the KwaZulu-Natal 

Department of Health following widespread media reports about the poor 

provision and maladministration of healthcare services at public hospitals 

in South Africa. It is important to take note that the Public Protector was not 

investigating the KwaZulu-Natal Department of Public Works and KZN 

Provincial Treasury per se but rather the KZN Department of Health.  

 

3.11. The Public Protector’s powers and jurisdiction to investigate and take 

appropriate remedial action was not disputed by any of the parties.  

 

4. THE INVESTIGATION 

 

4.1. Methodology 

 

4.1.1 The investigation was conducted in terms of section 182(1) (a) of the 

Constitution and sections 6 and 7 of the Public Protector Act. 

 

4.1.2 The Public Protector Act confers on the Public Protector the sole discretion to 

determine how to resolve a dispute of alleged improper conduct or 

maladministration. Section 6 of the Public Protector Act recognises the Public 

Protector’s authority to investigate and report her/his findings regarding any 

complaint lodged. 
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4.1.3 Section 6(4)(a) of the Public Protector Act provides inter alia, that that the Public 

Protector has the powers to investigate, at his or her own initiative any alleged 

maladministration in connection with the affairs of government at any level.  

 

4.2. Approach to the investigation 

 

4.2.1 The investigation was approached using an enquiry process that seeks to find 

out: 

 

4.2.1.1. What happened? 

 

4.2.1.2. What should have happened? 

 

4.2.1.3. Is there a discrepancy between what happened and what should have 

happened and does that deviation amount to maladministration or other 

improper conduct? 

 

4.2.1.4. In the event of maladministration or improper conduct, what would it take to  

remedy the wrong or to right the wrong occasioned by the said 

maladministration or improper conduct? 

 

4.2.1.5. The question regarding what happened is resolved through a factual enquiry 

relying on the evidence provided by the parties and independently sourced 

during the investigation. 

 

4.2.1.6. The enquiry regarding what should have happened, focuses on the law or  

rules that regulate the standard that should have been met by the KwaZulu-

Natal Department of Health to prevent improper conduct and/or 

maladministration as well as prejudice. 

 

4.2.1.7. The enquiry regarding the remedy or remedial action seeks to explore 

options for redressing the consequences of improper conduct and 

maladministration, where possible and appropriate. 
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4.2.2. In the Public Protector v Mail and Guardian, 2011(4) SA 420 (SCA), the 

Supreme Court of Appeal (SCA) made it clear that it is the Public Protector’s 

duty to actively search for the truth and not to wait for parties to provide all of 

the evidence as judicial officers do.  

 

4.2.3. The enquiry regarding what should have happened, focuses on the law or rules 

that regulate the standard that should have been met or complied with by the 

government institutions that were under investigation to prevent 

maladministration and prejudice. In this case, key reliance was placed on the 

Constitution, the National Health Act 61 0f 2003 and other national laws, 

policies and guidelines.  

 

4.2.4. The Public Protector’s own institutional touchstones, being principles from 

previous reports were also taken into account. 

 

4.2.5. In the case of an own initiative investigation, remedial action seeks to right or 

correct identified wrongs while addressing any systemic administrative 

deficiencies that may be enabling or exacerbating identified maladministration 

or improper conduct. 

 

4.3. On analysis of the allegations and available information, the following 

issues were identified and investigated: 

 

4.3.1. Whether the provision and administration of health services by the KZN 

Department of Health (Department) at the Christ the King District Hospital 

accords with the obligations imposed by the Constitution and the law and if 

not, whether such failure amounts to improper conduct and maladministration; 

 

4.3.2. Whether the provision and administration of health services by the KZN 

Department of Health (Department) at the Rietvlei District Hospital accords 

with the obligations imposed by the Constitution and the law and if not, whether 

such failure amounts to improper conduct and maladministration; 
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4.3.3. Whether the provision and administration of health services by the KZN 

Department of Health (Department) at the Mbongolwane District Hospital 

accords with the obligations imposed by the Constitution and the law and if 

not, whether such failure amounts to improper conduct and maladministration; 

and 

 

4.3.4. Whether the provision and administration of health services by the KZN 

Department of Health at the St Mary’s KwaMagwaza District Hospital accords 

with the obligations imposed by the Constitution and the law and if not, whether 

such failure amounts to improper conduct and maladministration. 

 

4.4. Key Sources of information 

 

Observations made during on-site visit 

 

4.4.1. Observations made during the on-site visits by the DPP and the PPSA KZN 

investigation team at four identified hospitals on 06 and 07 October 2020.  

 

Correspondence exchanged: 

 

4.4.2. Letter of allegations to the Head of Department for KZN Education: Dr E. V. 

Nzama dated 5 November 2020; 

 

4.4.3. Letter from the Head of Department for KZN Education: Dr E. V. Nzama dated 

01 December 2020; 

 

4.4.4. Documents provided and received: 

 

4.4.4.1. Submissions made by Christ the King District Hospital management dated 

22 October 2020; 

 

4.4.4.2. Submissions made by Rietvlei District Hospital management dated 09 

October 2020; 
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4.4.4.3. Submissions made by Mbongolwane District Hospital management dated 

07 October 2020; 

 

4.4.4.4. Submissions made by KwaMagwaza District Hospital management undated 

and received on 26 October 2020; 

 

4.4.4.5. Submissions made by the Kwazulu-Natal Department of Health dated 01 

December 2020. 

 

 

4.4.5. Legislation and other prescripts 

 

4.4.5.1. The Constitution of the Republic of South Africa, 19966; 
 

4.4.5.2. The Public Protector Act,1994;7  
 

4.4.5.3. The National Health Act, 2003; 8 
 

4.4.5.4. Occupational Health and Safety Act, 1993;9 
 

4.4.5.5. Mental Health Care Act, 2002;10 
 

4.4.5.6. Government Immovable Assets Management Act, 2007;11 
 

4.4.5.7. Public Finance Management Act,1999;12 
 

4.4.5.8. The Norms and Standards Regulations Applicable to Different Categories of 
Health Establishments, 2015;13  

 
 
4.5. Case Law 

 

4.5.1. Economic Freedom Fighters v Speaker of the National Assembly and Others; 

Democratic Alliance v Speaker of the National Assembly and Others 2016 (5) 

BCLR 618 (CC); 2016 (3) SA 580 (CC); 

                                                           
6 The Constitution of the Republic of South Africa Act 108 of 1996; 
7 Public Protector Act 23 of 1994; 
8 National Health Act 61 of 2003; 
9 Occupational Health and Safety Act 85 of 1993; 
10 Mental Health Care Act 17 of 2002; 
11 Government Immovable Assets Management Act 19, 2007; 
12 Public Finance Management Act 1, 1999; 
13 Norms and standards regulations in terms of section 90 (1) (b) and (c) of the National Health Act, 2003, applicable to certain categories   

of  health establishments dated 18 February 2015; 
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4.5.2. President of the Republic of South Africa v Office of the Public Protector and 

Others (91139/2016) [2017] ZAGPPHC 747; 2018 (2) SA 100 (GP) (13 

December 2017); 

 

4.5.3. City of Johannesburg Metropolitan Municipality v Blue Moonlight Properties 39 

(Pty) Ltd, 2012 (2) SA 104 CC; 

 

4.5.4. Public Protector v Mail & Guardian Ltd (2011) ZASCA 108;  

 

4.6. Notices issued in terms of section 7(9) of the Public Protector Act, 1994  

 

4.6.1. Notices were issued in terms of section 7(9) of the Public Protector Act, 1994 

to: 

 

4.6.1.1. Mr S. Zikalala, The Premier of the KwaZulu-Natal Province on 03 March 

2021, no response has been received; 

 

4.6.1.2. Ms N. Simelane-Zulu, the Member of the Executive Council responsible for 

Health in the Kwazulu-Natal Province on 03 March 2021; 

 

4.6.1.3. Dr S. Tshabalala, the Head of Department: KwaZulu-Natal Department of 

Health on 03 March 2021. He responded on 14 May 2021; 

 

4.6.1.4. Ms P. Nkonyeni, the Member of the Executive Council responsible for Public 

Works and Human Settlement on 03 March 2021; 

 

4.6.1.5. Mr N. M. Sibiya, the Member of the Executive: Department of Public Works 

and Human Settlement on 27 May 2021; 

 

4.6.1.6. Response to section 7(9) Notice dated 31 May 2021 from the Member of 

the Executive: Department of Public Works and Human Settlement: 

KwaZulu-Natal, Mr N. M. Sibiya. 
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5. THE DETERMINATION OF THE ISSUES IN RELATION TO THE EVIDENCE 

OBTAINED AND CONCLUSIONS MADE WITH REGARD TO THE 

APPLICABLE LAW AND PRESCRIPTS 

 

5.1. Regarding whether the provision and administration of health services by 

the KwaZulu-Natal Department of Health at the Christ the King District 

Hospital accords with the obligations imposed by the Constitution and 

the law and if not, whether such failure amounts to improper conduct and 

maladministration 

 

Common cause or undisputed facts 

 

5.1.1. On 06 October 2020, PPSA investigation team visited and conducted an 

inspection at Christ the King District Hospital in Ixopo – KwaZulu-Natal.  

 

5.1.2. During the on-site inspection, the PPSA team were assisted by the Acting 

Chief Executive Officer of the Christ the King District Hospital, Ms M N L 

Mthembu and Dr S. Mthiyane, the Medical Manager who took the team in and 

around the premises of the health facility. 

 

5.1.3. The Christ the King District Hospital is responsible for the delivery of public 

healthcare services to the residents in the area of the Ubuhlebezwe Local 

Municipality with a population of approximately 101 691 and an area of 

1,604.03 km2.   

 

5.1.4. The Department of Health is responsible for the delivery of public health care 

services throughout the province of KZN to ensure that the province’s 

healthcare system is functional. 

 

 PRELIMINARY OBSERVATIONS, INTERVIEWS AND INSPECTIONS IN 

LOCO CONDUCTED AT CHRIST THE KING DISTRICT HOSPITAL 
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5.1.5. The following is a list of the most visible systemic, administrative and 

infrastructural challenges and deficiencies observed during the site inspection 

conducted by the investigation team and the challenges raised by the 

management of the Hospital: 

 

INFRASTRUCTURE  

 

5.1.5.1. The Hospital is old and was built in 1937 by Missionary Sisters of the 

Precious Blood, as a humanitarian initiative. It was originally registered for 

32 beds. Formerly run by the nuns at Sacred Heart Convent, the Hospital 

was taken over by the KZN Provincial Government in 1984. 

 

5.1.5.2. The Pharmacy has a shortage of space, in particular, the waiting area for 

patients and for storage of pharmaceuticals. 

 

5.1.5.3. The Supply Chain Management (SCM) Department room is small and has 

water leaks and mould. 

 

5.1.5.4. The Outpatients Department (OPD) is combined with Casualty and it is too 

small to cater for the population and to handle capacity of a large number of 

casualties. 

 

5.1.5.5. The maternity and other wards are combined i.e. everybody is admitted in 

one big ward. Infectious and non-infectious patients are not separated. 

 

5.1.5.6. Patients with mental health challenges are mixed with other patients. The 

space in wards does not allow for their free movement.  

 

5.1.5.7. There is a shortage of store rooms in wards to store equipment safely. 

 

5.1.5.8. There are no rest rooms for staff to relax during breaks. 

 

5.1.5.9. There is a shortage of parking for staff and members of the public. 
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5.1.5.10. There is a shortage of filing space which leads to loss of patient records 

used for continuous monitoring and records required for litigation.  

 

5.1.5.11. The population that the Hospital serves is growing and the hospital cannot 

effectively deal with the increased influx of patients from the surrounding 

areas.  

 

5.1.5.12. Stock on hold at the SCM Department gets ruined and sometimes has to be 

disposed of, leading to fruitless and wasteful expenditure. 

 

INFORMATION TECHNOLOGY 

 

5.1.5.13. The Information Technology (IT) systems at the Hospital are continuously 

mal-functioning and staff cannot timeously complete tasks on Persal or BAS 

and have to use devices in the District Office of the Department or travel 90 

kilometres to the Provincial Office in Pietermaritzburg, in order to be 

connected to enable them to process their work. 

 

5.1.5.14. The issues with IT systems also result in late payment of service providers 

and thus a contravention of section 38 of the Public Finance Management 

Act 1 of 1999 (PFMA).  

 

HUMAN RESOURCES  

 

5.1.5.15. There is shortage of staff due to a moratorium on filling of posts and long 

procedures to be followed on filing “non-critical” posts. Thus, the Hospital is 

experiencing numerous challenges at the Catering Unit (kitchen, laundry, 

pottering services, Administration Clerks, Human Resources Clerks, SCM 

Clerks, Safety Officer, Waste Management Officer, Foreman 

(maintenance), Plumber and Electrician. 

 

5.1.5.16. There is a shortage of staff residences as most of the staff are not from the 

area. This has an impact on recruitment and retention of staff.  
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EQUIPMENT  

5.1.5.17. The hospital management reported that washing machines in the laundry 

are old and most of the time require repairs.  

 

WRITTEN SUBMISION BY THE KWAZULU-NATAL DEPARTMENT OF  

HEALTH 

 

5.1.5.18. The Department was afforded an opportunity to respond in writing to the 

preliminary observations made during the inspections at the hospitals 

referred to above. A letter in this regard was addressed to the Department 

on 05 November 2020. 

 

5.1.5.19. Responses were received from the KwaZulu-Natal Department of Health on 

30 November 2020 wherein the following information was provided: 

 

INFRASTRUCTURE  

 

5.1.5.20. The Christ the King District Hospital has been identified by the Department 

to be converted from a District Hospital to a Regional Hospital. The initiation 

process has commenced and a tender was issued for the appointment of a 

multidisciplinary team to conduct a conditions assessment, develop a 

master plan and prepare project briefs for identified projects.  

 

5.1.5.21. There is a shortage of available land on the site. The local municipality 

offered additional land, but there is a rail servitude on the site. The KZN 

Department of Public Works has been instructed to investigate and survey 

the additional land. Tenders were submitted and adjudication was in 

progress. It was expected that work would commence in January 2021. This 

process will identify all areas where infrastructure is not compliant as well 

as what is to be done to convert infrastructure for a Regional Hospital. This 

will be phased in, based on a priority list determined in the master planning 

exercise. 
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5.1.5.22. The Hospital is allocated an annual maintenance budged of R1.7 million to 

undertake repairs and services at an institutional level, through delegation.  

 

HUMAN RESOURCES 

 

5.1.5.23. With regards to the shortage of staff, the authority to fill “non-exempted” 

posts is to be obtained from both the KZN Provincial Treasury and the office 

of the Premier of KZN. Both the KZN Provincial Treasury and the Office of 

the Premier were engaged to allow the Department to fill certain critical 

posts, based on the funds that are available. 

 

 

INFORMATION TECHNOLOGY 

 

5.1.5.24. On the IT systems: 

 

 

INSTITUTION  CHALLENGES  RESPONSE / 

PROGRESS 

DUE DATE 

Christ the 

King District 

Hospital  

The SITA connection does not have sufficient 

capacity to manage all the ICT services for the 

Hospital, current capacity is at 2MB. The systems are 

slow; sometimes users are limited or there is no 

response at all when they want to use systems e. g. 

internet, BAS, Persal. 

The application to upgrade 

lines to 6 MB was submitted 

to SITA. This will resolve the 

slowness caused by 

congestion. 

Upgrade 

scheduled by 

SITA for 28 

February 2021 

Connectivity cabinets do not have fully functional 

UPS, to manage the power dips or load shedding that 

causes problems when the power is back on site, 

since the server will require a power drain, which is a 

challenge, because there is no technician dedicated 

to look after the Hospital (the Department is currently 

using shared outsourcing model). 

 

 

 

 

 

The Department has 

completed the project of 

server consolidation which 

resolves all the Hospital’s 

local challenges regarding 

data location and safety. 

Once the line upgrade is 

completed the server 

functionality will be 

relocated and consolidated 

following the recently 
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When there is load shedding and whilst the problem 

has not yet been resolved, BAS and PERSAL 

systems are affected.  

 

 

 

 

 

completed server 

consolidated project.  

 

After the line upgrade and 

consolidation is resolved, 

full functionality of systems 

will be achieved.  

 

Temporarily, the ICT unit 

has scheduled a technician 

to set up temporal LTE 

solution to enable BAS and 

PERSAL. 

 

 

 

 

 

 

 

 

An LTE solution 

was scheduled for 

27 November 

2020 

 

RESPONSE TO SECTION 7(9) NOTICE BY THE KWAZULU-NATAL 

DEPARTMENT OF HEALTH 

 

5.1.6. A Notice in terms of section 7(9) of the Public Protector Act, 1994 dated 25 

February 2021 was served on 03 March 2021. 

 

5.1.7. A response was received from the KwaZulu-Natal Department of Health dated 

13 May 2021 and received by the Public Protector South Africa on 14 May 2021. 

 

5.1.8. From the Department’s response  and/or progress report, the following 

information was provided: 

 

INFRASTRUCTURE 

5.1.8.1. With regards to infrastructure, the Department reported that a Clinical Brief 

and Operational Narrative document on conversion of Christ the King 

Hospital from District Hospital has been completed and submitted to Head 

Office.  
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HUMAN RESOURCES 

5.1.8.2. With regards to the shortage of staff, the Department reported that a 

Plumber Artisan has been transferred from Don McKenzie Hospital with 

effect from 01 April 2021.  

 

5.1.8.3. Further the Department has contracted six (6) General Orderlies and four 

(4) porters on six (6) months contracts which were renewed on the 1st April 

2021.  

 

5.1.8.4. The shortage of staff is informed by the non-critical posts for which the 

authority to fill these posts is obtained from both Treasury and the Office of 

the Premier to allow the Department to fill certain critical posts based on the 

available budget. The approval of several posts is awaited by the 

Department.  

 

INFORMATION TECHNOLOGY  

5.1.8.5. Regarding internet connectivity, the Department reported that new network 

switches were installed in the server by the IT official from the provincial 

offices which resulted in a breakthrough for Human Resources Department 

which had a chronic problem of PERSAL being on and off.  

 

EQUIPMENT 

5.1.8.6. On 15 June 2021, Christ the King Hospital through Ms. N. Simelane,    

Assistant Director: Finance reported that the hospital has procured and 

received two industrial washers and one industrial ironer. In this regard, a 

delivery note was furnished as proof of purchase. 

 

5.1.9. THE APPLICABLE LEGAL FRAMEWORK  

 

The Constitution of the Republic of South Africa, 1996  
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5.1.9.1. In terms of section 239 of the Constitution an ‘organ of state’ means— 

(a) “Any department of state or administration in the national, provincial or   

local sphere of government; or 

(b) Any other functionary or institution— 

(i) Exercising a power or performing a function in terms of the  

Constitution or a provincial constitution; or 

(ii) Exercising a public power or performing a public function in terms  

of any legislation, but does not include a court or a judicial officer.” 

 

5.1.9.2. Based on the foregoing constitutional provisions, it is submitted that the 

KwaZulu-Natal Department of Health is an organ of state, constituted at a 

provincial sphere of government as contemplated above. 

 

5.1.9.3. Section 195(1) of the Constitution, 1996 provides amongst other things that: 

 

“Public Administration must be governed by the democratic values and 

principles enshrined in the Constitution, including the following principles: 

(a) …………………………., 

(b) ………………………….; 

(c) …………………………; 

(d) …………………………; 

(e) People’s needs must be responded to….; 

(f) Public administration must be accountable;  

 

 

5.1.9.4. It therefore goes without saying that the KwaZulu-Natal Department of 

Health is expected to respond to people’s needs and to be accountable 

when engaging in the administration of health facilities. 

 

5.1.9.5. Section 237 of the Constitution provides that all constitutional obligations 

must be performed diligently and without delay. 

 

5.1.9.6. The KwaZulu-Natal Department of Health is expected in the ordinary 

administration of health facilities to meet and diligently perform 



REPORT ON AN INVESTIGATION INTO THE PROVISION AND ADMINISTRATION OF HEALTH SERVICES AT PUBLIC HOSPITALS IN THE 
PROVINCE OF KWAZULU NATAL 

  36 | P a g e  
 

constitutional obligations without delay as indicated in section 237 of the 

Constitution. 

 

5.1.9.7. Section 27 of the Constitution provides inter alia: 

1) “Everyone has the right to have access to – 

(a) health care services……….; 

(b) … ……………..; 

(c) ……………; 

2) The State must take reasonable legislative and other measures, within 
its available resources, to achieve the progressive realisation of each of 
these rights.” 

 

5.1.9.8. Progressive realisation as contemplated by the Constitution can only be 

understood to mean that, no matter what level of resources they have at 

their disposal, it requires that Government must take reasonable legislative 

and other measures within its means towards the progressive  fulfilment of 

these rights.  

 

5.1.9.9. While the positive obligations imposed on the government by section 27(1) 

and (2) of the Constitution do not entitle the people of the province of 

KwaZulu-Natal to claim healthcare on demand, instead it requires the 

government to develop measures to meet its obligations. 

 

5.1.9.10. In the seminal case of City of Johannesburg Metropolitan Municipality 

v Blue Moonlight Properties 39 (Pty) Ltd,14 the Municipality (an organ of 

state) argued that it could not provide temporary accommodation to a group 

of evicted persons as it did not have an adequate budget for the fulfilment 

of its obligation. In rejecting the Municipality’s argument, the Constitutional 

Court held as follows: 

“This Court’s determination of the reasonableness of measures within 

available resources cannot be restricted by budgetary and other decisions 

that may well have resulted from a mistaken understanding of constitutional 

                                                           
14 2012 (2) SA 104 CC, Paragraph 74. 



REPORT ON AN INVESTIGATION INTO THE PROVISION AND ADMINISTRATION OF HEALTH SERVICES AT PUBLIC HOSPITALS IN THE 
PROVINCE OF KWAZULU NATAL 

  37 | P a g e  
 

or statutory obligations. In other words, it is not enough for the City to state 

that it has not budgeted for something, if it should indeed have planned and 

budgeted for it in the fulfilment of its obligations.” 

5.1.9.11. While budgetary limitations and challenges exist, such should not be 

allowed to completely take away explicit constitutional objectives and deny 

people proper health care services.  

5.1.9.12. Furthermore, according to the World Health Organisation (WHO), the right 

to health includes access to timely, equitable, acceptable, and affordable 

health care of appropriate quality15 . The word “equitable” means providing 

health care that does not vary in quality on account of gender, ethnicity, 

geographic location, and socio-economic status16.  

5.1.9.13. No matter what level of resources they have at their disposal, progressive 

realization requires that governments develops measures to meet its 

obligations within their means towards the fulfilment of these rights. 

Regardless of resource capacity, the elimination of discrimination and 

improvements in the public systems must be acted upon.  

5.1.9.14. Section 85 (2) (c) of the Constitution provides that “The President exercises 

the executive authority, together with the other members of the Cabinet, by 

co-ordinating the functions of state departments and administrations” 

 

 

The Public Protector Act, 1994 

 

5.1.9.15. Section 6(4)(a) of the Public Protector Act provides inter alia, that  the Public 

Protector has the power to investigate, at his or her own initiative any 

alleged maladministration in connection with the affairs of government at 

any level. 

 

                                                           
15 http://www.who.int/mediacentre/factsheets/fs323/en/ [accessed on 21 August 2020] 
16 Emphasis added. 

http://www.who.int/mediacentre/factsheets/fs323/en/
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5.1.9.16. In the case of the Public Protector v Mail& Guardian Ltd17, the Supreme 

Court of Appeal held inter alia that: 

 

“The Public Protector is not a passive adjudicator between citizens and the 

state, relying upon evidence that is placed before him or her before acting. 

His or her mandate is an investigatory one, requiring pro-action in 

appropriate circumstances. Although the Public Protector may act upon 

complaints that are made, he or she may also take the initiative to 

commence an enquiry, and on no more than ‘information that has come to 

his or her knowledge’ of maladministration, malfeasance or impropriety in 

public life”. 

 

The National Health Act 61 of 2003 (NHA) 

 

5.1.9.17. Section 3 of the NHA lists the responsibilities of the Minister of Health as 

follows:  

“The Minister must, within the limits of available resources- 

a) endeavour to protect, promote, improve and maintain the health of the 

population; 

b) promote the inclusion of health services in the socio-economic 

development plan of the Republic; 

c) determine the policies and measures necessary to protect, promote, 

improve and maintain the health and well-being of the population; 

d) ensure the provision of such essential health services, which must at 

least include primary health care services, to the population of the 

Republic as may be prescribed after consultation with the National Health 

Council; and 

                                                           
17 (2011) ZASCA 108 (1 June 2011) at paragraph 9.  
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e) equitably prioritise the health services that the State can provide.” 

 

5.1.9.18. Section 21 (NHA) lists a number of powers and obligations of the Director 

General of the Department of Health.  These include: 

 

5.1.9.19. Issuing, and promoting adherence to, norms and standards on health 

matters, including the provision of health services, which include social, 

physical and mental health care; and 

 

5.1.9.20. Promoting adherence to norms and standards for the training of human 

resources for health. 

 

5.1.9.21. Section 21(5) of the NHA further provides that the Director-General must 

integrate the health plans of the national department and provincial 

departments annually and submit the integrated health plans to the National 

Health Council.  

 

5.1.9.22. Section 25(1) of the NHA stipulates that the relevant member of the 

Executive Council must ensure the implementation of national health policy, 

norms and standards in his or her province. 

 

5.1.9.23. Section 25(2) of the NHA lists a number of powers and obligations of the 

Head of a Provincial Department of Health18: 

 

5.1.9.24. Planning, co-ordinating and monitoring health services and evaluating the 

rendering of health services; 

 

5.1.9.25. Planning, managing and developing human resources for the rendering of 

health services; 

 

5.1.9.26. Controlling and managing the cost and financing of public health 

establishments and public health agencies; 

                                                           
18 The Head of the Provincial Department of Health must act in accordance with the National Health Policy and the relevant 

Provincial Health Policy in respect of or within the relevant province. 
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5.1.9.27. Facilitating and promoting the provision of comprehensive primary health 

services and community hospital services; 

 

5.1.9.28. Controlling the quality of all health services and facilities. 

 

5.1.9.29. Sections 77 to 79 of the NHA provides for the creation of an Office of Health 

Standards and Compliance (OHSC).  This envisages a broad role for the 

OHSC in advising on health standards, revising or setting standards, 

monitoring compliance, reporting on non-compliance, and advising on 

strategies to improve quality. 

 

Mental Health Care Act, 200219 

 

5.1.9.30. Section 33(9) of the Mental Health Care Act provides “if the head of the 

health establishment approves involuntary care, treatment and rehabilitation 

services, he or she must: 

 

(a) within 48 hours cause the mental health care user to be admitted to that 

health establishment; or  

 

(b) with the concurrence of the head of any other health establishment with 

the appropriate facilities, refer the user to that health establishment.”  

 

5.1.9.31. Section 34(1) provides that “if the head of the health establishment grants 

the application for involuntary care, treatment and rehabilitation services, he 

or she must –  

 

(a) ensure that the user is given appropriate care, treatment and 

rehabilitation services; 

 

(b) admit the user and request a medical practitioner and another mental 

health care practitioner to assess the physical and mental health status 

                                                           
19 Mental Health Care Act 17 of 2002; 
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of the user for a period of 72 hours in the prescribed manner; and  

 

               (c) ensure that the practitioners also consider whether –  

i. The involuntary care, treatment and rehabilitation services must be 

continued; and  

ii. Such care, treatment and rehabilitation services must be provided on 

an outpatient or inpatient basis.”  

 

5.1.9.32. In terms of section 34(4) (b) “If the mental health care user is to be cared 

for, treated and rehabilitated on an inpatient basis and the user has been 

admitted to a health establishment which is – not a psychiatric hospital, that 

user must be transferred to a psychiatric hospital for care, treatment and 

rehabilitation services until the Review Board makes its decision”. 

 

Occupational Health and Safety Act 85, 1993 (OHSA) 

 

5.1.9.33. Section 8 of the OHSA provides that every employer shall provide and 

maintain, as far as is reasonably practicable, a working environment that is 

safe and without risk to the health of his employees. Every employer that 

has more than 20 employees at any workplace, must, in terms of section 

17(1) of the OHSA, designate in writing health and safety representatives 

for such workplace, or for different sections thereof. 

 

Public Finance Management Act, 1999 (PFMA) 

 

5.1.9.34. Section 18(2)(e) and (f) of the Public Finance Management Act states the  

      following with regards to a Provincial Treasury:  

 
       “A Provincial Treasury –  
             

     (e) may assist provincial departments and provincial public entities in   
          building their capacity for efficient, effective and transparent financial   
          management; 
 
     (f) may investigate any system of financial management and internal control  
         applied by a provincial department or a provincial public entity”.  
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5.1.9.35. Section 6(2)(d) and (e) of the Public Finance Management Act provides  

that:  

“(2) To the extent necessary to perform the functions mentioned in  

      Subsection (1), the National Treasury—  

 

          (d) may assist departments and constitutional institutions in building their  

          capacity for efficient, effective and transparent financial management;  

 

    (e) may investigate any system of financial management and internal   

         control in any department, public entity or constitutional institution.” 

 

5.1.9.36. The above provisions of the Public Finance Management Act enjoins the  

National Treasury and the KwaZulu-Natal Provincial Treasury to assist the  

Department of Health with financial support in building its capacity for 

efficient management of health facilities in the province of KwaZulu-Natal to 

the extent necessary to perform its functions.  

 

Government Immovable Assets Management Act20 

 

5.1.9.37. Section 4(2) provides that: “A custodian - 

(a) acts as a caretaker in relation to an immovable asset of which it is the 

custodian; 

(b) ……. 

(c) is subject to section 18, liable for any action or omission in relation to an 

immovable asset of which it is the custodian, excluding an act or 

omission in good faith”.  

 

5.1.9.38. Section 13(1)(d) provides that “The accounting officer of a custodian must, 

for all immovable assets for which that custodian is responsible – ensure 

that all activities that are associated with common law ownership are 

executed including –  

                                                           
20 Government Immovable Assets Management Act 19, 2007; 
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(i) managing an immovable asset throughout its life cycle;  

(ii) assessing the performance of the immovable asset; 

(iii) assessing the condition of the immovable asset at least every fifth year; 

(iv) identifying the effect of the condition of the immovable asset on service 

delivery ability; 

(v) determining the maintenance required to return the immovable asset to 

the state in which it would provide the most effective service; 

(vi) estimating the cost of the maintenance activities identified;”  

 

5.1.9.39. The above provision should be understood to obligate the Member of the 

Executive Council of the Department of Public Works to assess the condition 

of immovable asset continuously at   least every fifth year and determine the 

maintenance requirements, in this instance health facilities in the province 

of KwaZulu-Natal. Further the custodian, subject to section 18, is liable for 

any action or omission in relation to an immovable asset of which it is the 

custodian, excluding an act or omission in good faith”.  

  

The National Health Act Norms and Standards Regulations Applicable to 

Different Categories of Health Establishments21 

 

5.1.9.40. The Minister of Health, in consultation with the OHSC made the Norms and 

Standards Regulations Applicable to Different Categories of Health 

Establishments (Regulations). The Regulations were promulgated on 2 

February 2018. In terms of Regulation 23, it came into operation on 4 

February 2019. 

 

5.1.9.41. Regulation 3 provides that the purpose of the Regulations is to promote and 

protect the health and safety of users and health care personnel. 

 

5.1.9.42. In terms of Regulation 8, the health establishment must maintain an 

environment, which minimises the risk of disease outbreaks, the 

                                                           
21 The National Health Act Norms and Standards Regulations Applicable to Different Categories of Health Establishments, 

issued as per Government Gazette 67 No. 41419 dated 02 February 2018 
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transmission of infection to users, health care personnel and visitors. A 

health establishment must, inter alia provide isolation units or cubicles 

where users with contagious infections can be accommodated and ensure 

that there is clean linen to meet the needs of users. 

 

5.1.9.43. Regulation 9 provides that health establishments must ensure that waste is 

handled, stored and disposed of safely in accordance with the law. 

 

5.1.9.44. Health establishments must ensure, in terms of Regulation 13 that medical 

equipment is available and functional in compliance with the law and 

provided in accordance with the essential equipment list in all clinical service 

areas. 

 

5.1.9.45. The management of buildings and grounds of a health establishment are 

provided for in Regulation 14. It provides that a health establishment must 

have a maintenance plan for the buildings and the grounds. Health 

establishments must further, in terms of Regulation 15, ensure that 

engineering services are in place. It must have 24 hour electrical power, 

lighting, medical gas, water supply and a sewerage disposal system. 

 

5.1.9.46. Regulation 17 provides that health establishments must have systems to 

protect users, health care personnel and property. 

 

5.1.9.47. A health establishment must further, in terms of Regulation 19 have and 

implement a human resource plan that meets the needs of the health 

establishment. 

 

CONCLUSION  

 

5.1.9.48. It can be concluded from observations made during the on-site visits that 

were undertaken as recorded above, the submissions made by the 

management of the respective hospitals and the response provided by the 

KwaZulu-Natal Department of Health (Department), that the Department 

has failed to ensure appropriate conditions for the realization and delivery 
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of health care services for the rural communities of Ixopo and surrounding 

areas served by this hospital.  

 

5.1.9.49. The recorded systemic deficiencies, such as staff shortages, shortages of 

medical equipment, poor infrastructure, lack of security, and lack of space 

to accommodate different categories of patients which were not disputed by 

the KwaZulu-Natal Department of Health have a negative impact on the 

level of care that is provided to patients at the hospitals. 

 

5.1.9.50. The Department further failed to provide sufficient physical infrastructure, 

such as proper buildings, medical supplies and medical equipment, proper 

laundry facilities in the laundry, human resources and efficient IT services 

that are all necessary to sustain an effective healthcare facility. 

 

5.1.9.51. It can further be deduced from interactions with staff, union representatives 

and with hospital management that the KwaZulu-Natal Department of 

Health generally failed to adequately administer the Christ the King District 

Hospital in a manner envisaged by the Constitution and NHA, which would 

promote access to quality healthcare and enable the staff to provide 

effective access to the healthcare services, to which the community is 

entitled to. 

 

5.2. Regarding whether the provision and administration of health services by 

the Department at the Rietvlei District Hospital accords with the 

obligations imposed by the Constitution and the law and if not, whether 

such failure amounts to improper conduct and maladministration 

Common cause or undisputed facts 

 

5.2.1. On 06 October 2020, the PPSA investigation team visited and conducted an 

inspection at Rietvlei District Hospital in Umzimkhulu.  
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5.2.2. During the inspection, the PPSA team was assisted by the Acting Chief 

Executive Officer of Rietvlei District Hospital, Mr M. Mbatha; the Medical Ma, 

Dr N. Ndabatha and the Primary Health Care Coordinator, Mrs Nyako. 

 

5.2.3. The Rietvlei District Hospital in Umzimkhulu is a level one District Hospital with 

13 feeder and 3 mobile clinics. The Hospital has an approved bed capacity of 

205 and 188 usable beds. The Hospital serves a population of 180 302 and an 

area of 2436 km2.   

 

5.2.4. The Department is responsible for the delivery of public healthcare services 

throughout the province of KwaZulu-Natal to ensure that the province’s 

healthcare system is functional. 

 

PRELIMINARY OBSERVATIONS, INTERVIEWS AND INSPECTIONS IN 

LOCO CONDUCTED AT RIETVLEI DISTRICT HOSPITAL  

 

5.2.5. The following is a list of the most visible systemic, administrative and 

infrastructural challenges and deficiencies observed during the site inspection 

conducted by the investigation team and the challenges raised by the 

management of the Hospital: 

 

INFRASTRUCTURE  

 

5.2.5.1. There is limited work space in the Outpatients Department (OPD), Casualty 

Department, stores and filing rooms.  

 

5.2.5.2. There are limited parking areas at the Hospital. 

 

 MENTAL HEALTH USERS 

 

5.2.5.3. Psychiatric patients are kept at casualty ward with other patients while they 

await transportation to psychiatric referral hospitals, thereby posing a 

potential threat to other patients.  
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INFORMATION TECHNOLOGY 

 

5.2.5.4. The IT systems at the Hospital are problematic, as there is always an issue 

of connectivity, including with telephone lines. This also affects the fire 

prevention systems as with no connectivity, the system cannot pick up a fire 

and report it. 

 

EQUIPMENT / MEDICAL SUPPLIES  

 

5.2.5.5. The Hospital is mostly operating on “out of stock” in terms of medical 

supplies. 

 

HUMAN RESOURCES  

 

5.2.5.6. The shortage of staff, particularly in the support services due to a 

moratorium on filling posts in respect of non-exempted posts, is as follows: 

 

5.2.5.6.1 There are no cleaners at the clinics and the management has resorted to 

using Expanded Public Works Programme (EPWP) employees, even 

though they are restricted to grounds maintenance.  

 

5.2.5.6.2. There are no artisan services in the maintenance units. There is no 

Electrician, no Plumber and no Foreman. The Hospital only has a handyman 

that has to attend to all maintenance related issues in the Hospital.  

 

5.2.5.6.3. There is shortage of staff in the kitchen i.e. no supervisors, food service 

personnel, food service orderly and food service aid.  

 

5.2.5.6.4. In the laundry unit there are no unit supervisors, linen orderly and sewing 

orderlies. 

 

5.2.5.6.5. There is shortage of switchboard operators. The Hospital management has 

resorted to the use of general orderlies to assist. 

 

5.2.5.6.6. There is a shortage of drivers and the Hospital makes use of staff from other 

components. 
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5.2.5.6.7. There is a shortage of personnel in the Pharmacy, the Radiology, 

Occupational and Speech Therapy Departments and no Dietician and 

Dental Assistant. 

 

5.2.5.6.8. There is no Occupational Health and Safety Officer, Public Relations Officer, 

Shift Security Officer and security services are outsourced.  

 

5.2.5.6.9. There is a delay in filing of vacant positions at the Hospital. 

 

WRITTEN SUBMISSION FROM THE KWAZULU NATAL DEPARTMENT 

OF HEALTH  

 

5.2.6. The Department was afforded an opportunity to respond in writing to the 

preliminary observations made during the inspections at Rietvlei District 

Hospital. A letter in this regard was addressed to the Department on 05 

November 2020. From the response received dated 30 November 2020, the 

following information was provided: 

 

      HUMAN RESOURCES 

5.2.6.1. With regards to the shortage of staff, the authority to fill non-exempted posts 

is to be obtained from both the KZN Provincial Treasury and the office of the 

Premier of KZN. Both the KZN Provincial Treasury and the Office of the 

Premier were engaged to allow the Department to fill certain critical posts 

based on the funds that are available. 

 

5.2.6.2. There are no delays in the advertising of posts up to level 10 to 12, which 

can be filled by the Chief Executive Officer of the Hospital. 
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INFRASTRUCTURE 

 

5.2.6.3. The issue of limited infrastructure has been noted. A project for the 

upgrading of Water and Sewer Systems at the Hospital to the value of R22 

million was identified. The project is currently at the design stage.  

 

5.2.6.4. A project for general repairs and renovations at the Hospital in the amount 

of R20 million was also identified in the long term plan of the Department. 

 

5.2.6.5. The Hospital is allocated an annual maintenance budget of R5.5 million to 

undertake repairs and services at an institutional level.  

 

INFORMATION TECHNOLOGY  

 

5.2.6.6. On the IT systems: 

 

INSTITUTION  CHALLENGES RESPONSE / PROGRESS  DUE DATE 

Rietvlei District Hospital The Hospital has a fibre 

break inside the premises 

that is affecting a few 

buildings, which host 

Finance and Human 

Resources. The break also 

affects data services (eg. 

BAS and PERSAL) and 

voice services (telephones) 

 

A quotation to fix the fibre 

connection was received 

from SITA and processes to 

solve the problem are 

underway. 

December 2020 

 

 

 

 

 

 Line capacity is currently at 

2MB which is insufficient 

and causes congestion and 

slowness of systems.  

Application for line upgrade 

was processed for SITA to 

upgrade the line to 10 MB. 

LTE has been put in place 

to assist priority areas such 

as BAS and PERSAL users.  

28 February 2021 
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RESPONSE TO SECTION 7(9) NOTICE BY THE KWAZULU-NATAL 

DEPARTMENT OF HEALTH 

 

5.2.7. In response to the section 7(9) Notice, the KwaZulu-Natal Department of 

Health reported that: 

 

MEDICAL SUPPLIES  

 

5.2.7.1. The hospital currently has adequate supplies to render services as expected 

unless its items of which even the province has no supplies e.g. at that time 

we had stock outs on Vaginal Speculums. The hospital currently has 

adequate supplies and services are rendered as expected.  

 

HUMAN RESOURCES  

 

5.2.7.2. With regards to the shortage of staff, particularly in the support services due 

to a Moratorium on filling posts in respect of non-exempted posts:-  

 

5.2.7.2.1. The Department appointed staff on contract during the Covid-19 period and 

the staff have been allocated to various areas.  

 

5.2.7.2.2. The Department is experiencing challenges in filling the maintenance 

positions due to limited funding and the process that it needs to follow when 

embarking on filling these posts.  

 

5.2.7.2.3. The filling of non-exempted posts has improved in spite of the staff exiting 

because the contracted staff are able to cover some of the areas that are 

experiencing pressure.  

 

INFORMATION TECHNOLOGY  

 

5.2.7.3. The Network issue is still a challenge however the Department’s 

Technicians are constantly supporting this facility.  
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Applicable Legal Framework 

 

5.2.8. The relevant provisions of the applicable legal framework are referred to in 

paragraph 5.1.9 above and apply mutatis mutandis to the Rietvlei District 

Hospital. The same provisions shall not be repeated here for the sake of 

brevity. 

 

 

 

Conclusions  

 

5.2.9. It can be concluded from observations made during the on-site visits that 

were undertaken by the PPSA investigation team as recorded above and 

the submissions of hospital management and the KwaZulu-Natal 

Department of Health, that the Department has failed to ensure appropriate 

conditions for the enjoyment and delivery of healthcare services for the rural 

community of UMzimkhulu and surrounding areas that the Rietvlei District 

Hospital serves. 

 

5.2.10. The Department failed to provide adequate human resources and 

infrastructure such as IT connectivity, medical equipment/machinery and 

other resources, which are all necessary to sustain an effective health 

facility. 

 

5.2.11. All these recorded systemic deficiencies, which were not disputed by the 

KwaZulu-Natal Department of Health, has a negative impact on the level of 

care that is provided to patients by the hospital 

 

5.2.12. It can further be deduced from interactions with staff, union representatives 

and with hospital management that the KwaZulu-Natal Department of 

Health generally failed to adequately administer Rietvlei District Hospital in 

the manner envisaged by the Constitution and NHA, which would promote 
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access to quality healthcare and enable the staff to provide healthcare 

services to which the community. 

 

5.3. Regarding whether the provision and administration of health services 

by the KwaZulu-Natal Department of Health at the Mbongolwane District 

Hospital accords with the obligations imposed by the Constitution and 

the law and if not, whether such failure amounts to improper conduct 

and maladministration 

 

Common cause or undisputed facts 

 

5.3.1. On 07 October 2020, the PPSA investigation team that visited and conducted 

an inspection in Mbongolwane District Hospital in Mbongolwane Reserve, 

Eshowe.  

 

5.3.2. During the inspection on 7 October 2020, the PPSA team was assisted by the 

Chief Executive Officer of the Mbongolwane District Hospital, Mrs Mkhwanazi; 

the Medical Manager, Dr O A Olowe and the Nursing Manager, Mrs Mthembu. 

 

5.3.3. The Mbongolwane District Hospital is a deep rural hospital servicing a 

population of approximately 69 000 of the poorest of the poor. It serves 7 

Amakhosi areas. 

 

5.3.4. The Department is responsible for the delivery of public healthcare services 

throughout the province of KwaZulu-Natal to ensure that the province’s 

healthcare system is functional. 
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PRELIMINARY OBSERVATIONS, INTERVIEWS AND INSPECTIONS IN 

LOCO CONDUCTED AT MBONGOLWANE DISTRICT HOSPITAL  

 

5.3.5. The following is a list of the most visible systemic, administrative and 

infrastructural challenges and deficiencies observed during the site inspection 

conducted by the investigation team and the challenges raised by the 

management of the Hospital: 

 

 

INFRASTRUCTURE 

 

5.3.5.1. The building structure of the Hospital is old and dilapidated as shown in the 

pictures below. 

 

        

               

 

 

 

 

 

 

 

 

Figure 1Washing/Sanitizing Station at Front Gate 

Figure 2: Flu/Covid clinic - Mbongolwane Hospital 
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5.3.5.2. The female ward does not conform to Infection Prevention and Control (IPC) 

standards, as it is a single ward. There is one big open unit, which 

accommodates female patients with various health problems. All female 

patients are admitted in one ward and thus infectious and non-infectious 

patients are not separated. 

 

5.3.5.3. The laundry does not conform to IPC standards. There is only one entrance 

which is used for soiled and clean linen, no change rooms, poor ventilation, 

no backup system for electricity, no dining room for the staff as a result they 

have to use the sewing room.  
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Figure 3: Laundry - Mbongolwane Hospital 
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5.3.5.4. Outpatients, casualty, acute, chronic and paediatric patients are attended 

to in the same space, thus compromising service delivery and exposing 

children to infections.  

 

5.3.5.5. The Outpatient Department is small and there is no Gateway Clinic. This 

has prompted the Hospital to convert the Patient Administration Office to a 

resuscitation room to try and improve the level of service delivery. 

 

5.3.5.6. Maternal, child and women’s health services are inadequate for the 

services that have to be rendered properly.  

 

5.3.5.7. The Maternity Ward is very small and the Hospital has to place beds in the 

passages of the ward in order to accommodate mothers needing maternity 

services.  There is no high care area, no consultation room and thus the 

labour ward is used. There is no duty room and there is a kitchen situated 

next to a toilet potentially exposing staff to health hazards.  

Figure 4: Staff sitting area 
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5.3.5.8. The old structure is difficult to renovate and there is a delay as all buildings 

and infrastructure redesigns have to be done and/or approved through the 

provincial offices of the Department.  

 

5.3.5.9. There is no space for archives, which causes a problem of storing and 

retrieving old files when they are needed.  

 

5.3.5.10. Due to the area being deeply rural, they experience constant power 

outages, which affect service delivery.  

 

MENTAL HEALTH USERS  

 

5.3.5.11. There is no separate ward for mental health patients. 

 

INFORMATION TECHNOLOGY 

 

5.3.5.12. IT services are lacking. Connectivity is unreliable and it is difficult to obtain 

laptops that will enable management to ensure proper service delivery.  
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HUMAN RESOURCES  

 

5.3.5.13. There is a general shortage of staff due to the moratorium imposed by the 

Department in the following areas: 

 

5.3.5.13.1. Maintenance section: The Hospital only has a handyman and Chief 

Artisan. There is no Plumber, no Foreman, no Engineer and no 

Electrician. It is difficult to get support on some maintenance issues. 

 

5.3.5.13.2. Nursing Section: Enrolled Nurses and enrolled Nursing Assistants, since  

they are classified as non-exempted posts. Staff Nurse positions can 

only be filled by cross transfers. 

 

5.3.5.13.3. There is high clinical staff turnover due to the difficulties in retaining  

employees at a deep rural hospital. The safety and security of staff 

residing within the premises also impacts on staff turnover. 

 

5.3.5.13.4. Lack of skills in midwifery and psychiatry services. Mental health care  

     users stay for more than 72 hours due to difficulties in securing beds at    

     mental health referral hospitals.  

 

WRITTEN SUBMISSIONS FROM THE KWAZULU-NATAL DEPARTMENT    

OF HEALTH  

 

5.3.6. The Department was afforded an opportunity to respond in writing to the 

preliminary observations made during the inspections at the hospitals referred 

to above. A letter in this regard was addressed to the Department on 05 

November 2020. From the response received, dated 30 November 2020 the 

following information was provided: 

 

5.3.6.1. The observations of the Public Protector were noted and it was advised that 

an investigation would be undertaken in early 2021. Any identified projects 

would be included in the next planning cycle.  
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INFRASTRUCTURE  

 

5.3.6.2. It was indicated that a project for the replacement of the roof in the 

Outpatient Department, the female ward and Administration Building and 

renovating the damaged areas internally is under way to the value of R10 

million.  

 

5.3.6.3. A project for general repairs and renovations to the Hospital has been 

identified in the long term plan of the Department to the value of R20 million.  

 

5.3.6.4. The institution is allocated an annual maintenance budget of R1.9 million to 

undertake repairs and services at an institutional level.  

 

MENTAL HEALTH CARE USERS  

 

5.3.6.5. The Department has a challenge with mental health care facilities, such that 

patients are kept in District/Regional Hospitals for more than 72 hours. 

However, the Department has a mental health plan that is aiming to address 

this challenge, but due to financial constraints it could not be implemented. 

 

5.3.6.6. The Department is providing mental health care training every year to all 

Districts in order to capacitate the staff to be able to handle the mental 

health care problems.  

 

INFORMATION TECHNOLOGY  

 

5.3.7. On the IT systems: 

 

INSTITUTION  INVESTIGATIVE FINDINGS  RESPONSE / PROGRESS  DUE DATE  

Mbongolwane 

District Hospital  

Fibre cabling effected at 

building hosting the 

Outpatients Department linking 

with the server room.  

 

SITA to provide quotation 

for fibre line 

 

 

 

Month end November 2020 
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The site was upgraded but had 

a problem with the line of sight 

due to tall trees on hospital 

grounds. 

 

Server room facilities needs to 

be relocated to the new server 

room due to power problems 

with the old server. 

The trees have recently 

been cut and the service 

provider will be sent back 

to realign connectivity line 

of sight. 

 

Awaiting quotations from 

third-party service provider 

December 2020 

 

 

 

 

 

Month end November 2020 

 

RESPONSE BY THE KWAZULU-NATAL DEPARTMENT OF HEALTH  

TO THE NOTICE IN TERMS OF SECTION 7(9) OF THE PUBLIC 

PROTECTOR ACT, 1994 

 

5.3.8. In response to the section 7(9) Notice, the KwaZulu-Natal Department of Health 

reported the following: 

 

INFRASTRUCTURE  

 

5.3.8.1. Replacement of the roof in Out Patient Department – this project was 

completed successfully at the cost of R160, 655. Completion date was 09 

June 2020. Constant monitoring of effectiveness is completed.  

 

5.3.8.2. Replacement of the roof in Administration block – the project was not 

done due to limited funds, it has been earmarked for 2022/23 financial year. 

 

5.3.8.3. Replacement of the roof in Female Ward – the project was approved, 

however it did not start because of pandemic of COVID 19. The institution 

has infrastructural limitation and this ward was in constant use. The area 

that had been earmarked for decanting the patient when the project is in 

progress was also utilized during the pandemic and this situation resulted in 

the project being suspended. This has been rolled over to the current 

financial year.   
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5.3.8.4. General repairs and renovations to the Hospital – some projects for 

general repairs and renovations have been identified in a multi-year plan, if 

funds can be released so that the Department kick starts the long standing 

projects.  

 

5.3.8.5. Annual Maintenance budget – the said budget (R1.9 million) is adequate 

for repairs and services if this amount excludes day to day maintenance.  

 

MENTAL HEALTH  

 

5.3.8.6. The institution is still keeping patients for more than 72 hours due to the 

challenges regarding referral; the tertiary institution does offer support on 

the management of these patients. The Mental Health Care Users are cared 

for in the sections of general wards with patients that have other medical 

conditions. The risks associated with the above situations are mitigated at 

all costs and managed as they surface. The Department is awaiting the 

implementation of the Mental Health Plan.  

 

5.3.8.7. Due to change of the South African Nursing Council (SANC) curriculum all 

post basic courses were withheld, therefore could not send personnel for 

mental health training; however the Community Service Nursing personnel 

allocated by KwaZulu-Natal College of Nursing do have qualification in 

Psychiatry as well as other permanently allocated Professional nurses. 

These nurses are of help in rendering mental health services.  

 

 

INFORMATION TECHNOLOGY  

 

5.3.8.8. Follow up has been made with ICT Head Office; 

 

5.3.8.9. Trees were cut and service providers  came on site to re-align connectivity; 

 

5.3.8.10. Server room facilities still need to be relocated to new server room. 
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Applicable Legal Framework 

 

5.3.8.11. The relevant provisions of the applicable legal framework are referred to in 

paragraph 5.1.9 above and apply mutatis mutandis to Mbongolwane District 

Hospital. The same provisions shall not be repeated here for the sake of 

brevity. 

 

Conclusions  

 

5.3.8.12. It can be concluded from observations made during the on-site visits that 

were undertaken by the PPSA investigation team as recorded above and 

the submissions of hospital management and the KwaZulu-Natal 

Department of Health, that the Department has failed to ensure appropriate 

conditions for the realisation and delivery of health care services for the rural 

community of Eshowe and surrounding areas that the Mbongolwane District 

Hospital serves. 

 

5.3.8.13. The Department failed to provide sufficient physical infrastructure such as 

medical equipment/machinery and other resources, which are all necessary 

to sustain an effective health facility. 

 

5.3.8.14. All these recorded systemic deficiencies, which were not disputed by the 

KwaZulu-Natal Department of Health, have a negative impact on the level 

of care that is provided to patients by the hospital 

 

5.3.8.15. It can further be deduced from interactions with staff, union representatives 

and with hospital management that the KwaZulu-Natal Department of 

Health generally failed to adequately administer Mbongolwane District 

Hospital in the manner envisaged by the Constitution and NHA, which would 

promote access to quality healthcare and enable the staff to provide 

effective healthcare services to the community. 
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5.4. Regarding whether the administration of health by the KwaZulu-Natal 

Department of Health at the St Mary’s KwaMagwaza District Hospital 

accords with the obligations imposed by the Constitution and the law 

and if not, whether such failure amounts to improper conduct and 

maladministration 

 

Common cause or undisputed facts 

 

5.4.1. On 07 October 2020, the PPSA investigative team visited and conducted an 

inspection in loco at KwaMagwaza District Hospital in Mthonjaneni, KwaZulu-

Natal.  

 

5.4.2. During the on-site inspection on 07 October 2020, the PPSA team was assisted 

by the Acting Chief Executive Officer of the KwaMagwaza District Hospital, Dr 

I. Ogunwale and the Nursing Manager, Mrs P. D. Buthelezi.  

 

5.4.3. The KwaMagwaza District hospital is situated in the area of the Mthonjaneni 

Municipality (Melmoth), which falls under the King Cetshwayo District. The 

Hospital offers all essential services for a level B district hospital. These include 

medical, surgical, paediatrics, obstetrics and gynaecology, medical male 

circumcision, dental and eye clinic services, a HAST/TB clinic and Covid 19 

unit.  

 

5.4.4. The Department is responsible for the delivery of public healthcare services 

throughout the province of KwaZulu-Natal to ensure that the province’s 

healthcare system is functional. 
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PRELIMINARY OBSERVATIONS AND SUBMISSIONS BY THE 

MANAGEMENT OF THE HOSPITAL 

 

5.4.5. The following is a list of the most visible systemic, administrative and 

infrastructural challenges and deficiencies observed during the site inspection 

conducted by the investigation team and the challenges raised by the 

management of the Hospital: 

 

INFRASTRUCTURE  

 

5.4.5.1. The buildings of the Hospital are dilapidated as appears from the pictures 

below: 
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Figure 6: Management Building - KwaMagwaza Hospital (admin block – double story) 

Figure 5 burnt doors - admin building 
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Figure 7: Area Managers office - Management Building – KwaMagwaza Hospital (admin block – 
double story) 
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5.4.5.2. The Administration block is also in a dilapidated state and most staff 

members do not have adequate offices. 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

5.4.5.3. The resuscitation rooms, theatre and Outpatient Department have wall 

cracks and the roof leaks.  

 

Figure 8: Admin Block - KwaMagwaza Hospital (Blue House) 
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5.4.5.4. The male ward has cracks and the roof leaks, and therefore buckets are 

used to collect water to prevent patients falling due to the slippery floor.  

 

Figure 9: Resuscitation Room 
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5.4.5.5. The male and female wards do not conform to Infection Prevention and 

Control (IPC) standards as they are single wards. There is one big open 

unit, which accommodates all same sex patients with various health 

problems. All patients are admitted in one huge ward, which does not 

separate infectious and non-infectious patients. 

 

5.4.5.6. The staff accommodation is in a dilapidated state and needs to be urgently 

renovated. Some units have cracks and peeling walls due to lack of 

maintenance as illustrated hereunder. 
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5.4.5.7. The HIV and TB clinic has an asbestos roof that is still intact and this directly 

exposes employees and patients to health hazards.  

 

5.4.5.8. Water floods the HAST Unit when it rains.  

 

5.4.5.9. The Archive / records area is too small and this has led to loss of files.  

 

5.4.5.10. When there are water cuts in the area, the community, including the 

Hospital only have access to a small reservoir tank. The pump switch is 

located outside the perimeter fence of the Hospital and at times the 

community interferes with it, resulting in the Hospital being without water.  

 

MENTAL HEALTH CARE USERS  

 

5.4.5.11. A patient with mental illness was locked in room which was not suitable to 

place psychiatric patients which could result in the patient injuring himself. 
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INFORMATION TECHNOLOGY  

 

5.4.5.12. The IT systems and connectivity are problematic. This leads to the delay in 

the placing of orders, which affects proper service delivery.  

 

 

WASTE MANAGEMENT  

 

 

5.4.5.13. Waste management at the Hospital and the surrounding environment is not 

compliant with the legal requirements, national standards and good 

practice. There is no waste storage area and there is also no designated 

area for the disposal of Covid -19 waste. 

                

 

 

 

 

 

 

 

 

 

  EQUIIPMENT AND MEDICAL SUPPLIES  

5.4.5.14. The Hospital does not have adequate tools and equipment. There are no 

monitors, resuscitation material, defibrillators, infusion pumps, humidifiers 

and gauges for the oxygen, emergency trolleys and stretchers.  
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5.4.5.15. The procurement processes to address the gaps are ongoing. All the above 

mentioned equipment has been purchased and it was still awaiting delivery.  

 

5.4.5.16. There were holes in the floor of the Paediatric Unit, the roof was leaking 

and there is no playing area for paediatric patients.  
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HUMAN RESOURCES  

 

5.4.5.17. It was reported that the Hospital does not have adequate staff to meet the 

demands of the institution. Staff retention is a challenge due to lack of 

suitable accommodation and the rurality of the Hospital.  

 

5.4.5.18. There is a high rate of absenteeism due to staff burn out. This is directly 

attributed to the moratorium imposed on the employment of non-exempted 

staff.  Non-critical/non-exempted posts are not filled when staff vacate their 

positions.  

 

5.4.5.19. In the Maintenance Unit there is no senior maintenance officer, no 

Bricklayer, Carpenter and Electrician. There is a Chief Artisan who is 

expected to perform all the duties of the above.  

 

5.4.5.20. According to the Hospital’s organogram, it is supposed to have 182 

professional nurses, but it only has 72. Further, the Hospital is supposed to 

have 140 enrolled nurses but there are only 49. The Hospital is supposed 

to have 110 enrolled nursing assistants, but only has 25.  

 

WRITTEN SUBMISSIONS FROM THE KWAZULU-NATAL  

DEPARTMENT OF HEALTH  

 

5.4.6. The Department was afforded an opportunity to respond in writing to the 

preliminary observations made during the inspections at the hospitals 

referred to above. A letter in this regard was addressed to the Department 

on 05 November 2020.  From the Department’s response, dated 30 

November 2020, the following information was provided: 

 

INFRASTRUCTURE  

 

5.4.6.1. In 2018-19 a pre-feasibility study into the suitability of a site to construct a 

new District Hospital (Mthonjaneni District Hospital) was conducted. The 
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site was not found suitable and KwaZulu-Natal Department of Public Works, 

in conjunction with the local authority were tasked to find a new site. This 

process is ongoing.  

 

5.4.6.2. A recent request (November 2020) was identified by the Office of the Head 

of the Department to investigate the strategic and service level platforms 

around the Mthonjaneni District, including the proposed new health facility 

and KwaMagwaza Hospital.  The process will include a clinical master plan 

and brief. Once this process is completed, the Infrastructure Development 

Unit of the Department will conduct conditions assessments and develop a 

master plan to facilitate infrastructure developments in line with the clinical 

master plan and brief findings. The process is expected to take six to twelve 

months.  

 

5.4.6.3. Another project is planned for the repairs and water proofing of roofs at the 

Outpatient Department, female and male wards and theatres. The project 

is estimated at R2.7 million and is currently in design stage.  

 

5.4.6.4. A project for general repairs and renovations to the hospital was identified 

in the long term plan of the Department, to the value of R20 million.  

 

5.4.6.5. The Hospital is allocated an annual maintenance budget of R1.3 million to 

undertake repairs and services at an institutional level.  

 

5.4.6.6. The hospital has 147 usable beds and is classified as a small District 

Hospital.  

 

5.4.6.7. The bed occupancy rate is at 53%. 

 

EQUIPMENT AND MEDICAL SUPPLIES 

 

5.4.6.8. The Department is in the process of procuring the equipment as listed, the 

status of which is as follows: 

 

(a) Monitors were delivered. Delivery of the last 3 was awaited; 
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(b) Resuscitation material: awaiting delivery; 

(c) Defibrillator: awaiting delivery; 

(d) Infusion pump: awaiting delivery; 

(e) Humidifier: delivered; 

(f) Oxygen gauge: awaiting delivery. 

 

5.4.6.9. The tenders for emergency trollies and stretchers were to be advertised in 

November 2020.  

 

HUMAN RESOURCES  

 

5.4.6.10. With regards to the shortage of staff, the authority to fill “non-exempted” 

posts is to be obtained from both the KZN Provincial Treasury and the office 

of the Premier of KZN. Both the KZN Provincial Treasury and the Office of 

the Premier were engaged to allow the Department to fill certain critical 

posts based on the funds that are available. 

 

5.4.6.11. Although the establishment has listed the various number of posts on the 

organogram, due to inefficiencies, it does not warrant for all these posts to 

be filled.  

 

INFORMATION TECHNOLOGY  

 

5.4.6.12. On the IT systems: 

 

INSTITUTION INVESTIGATIVE FINDINGS  RESPONSE / PROGRESS DUE DATE 

St Mary’s 

KwaMagwaza 

District Hospital  

Line capacity is currently at 

128KB which is insufficient 

hence the slowness and 

sometimes non-availability of 

the systems. 

Line was upgraded, but the 

solution implemented by SITA 

for upgrade was not working 

and the matter was escalated to 

SITA Regional Manager. The 

matter with the service provider 

supplying the Department with 

poor solution has been on the 

table for years now and the 

office of the CIO is dealing with 

Awaiting SITA delivery date 

confirmation  
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SITA in that respect and the 

recent communication from the 

CIO’s office was that a 

particular quick fix solution be 

implemented urgently.  

 

5.4.6.13. The following provincial projects are in motion, which will resolve most of 

the common ailing connectivity challenges: 

 

5.4.5.13.1 Employment of technicians who will be resident at hospitals and take full 

responsibility of supporting associated public health care sites. Recruitment 

date is targeted at February 2021. Currently, at shortlisting and interview 

process.  

 

5.4.5.13.2  A provincial PABX implementation, which will improve all the telephone 

services in the Department is targeted to be implemented from 1st April 

2021. The SCM process is currently underway. 

 

5.4.5.13.3 The Department has recently approved a budget and procurement strategy 

to cover the huge ICT equipment shortages (including desktops, laptops 

etc.)  

 

RESPONSE BY THE KWAZULU-NATAL DEPARTMENT OF HEALTH TO  

THE NOTICE IN TERMS OF SECTION 7(9) OF THE PUBLIC PROTECTOR  

ACT, 1994 

 

5.4.7. Subsequent to the section 7(9) Notice served on 03 March 2021, the KwaZulu-

Natal Department of Health reported as follows:  

 

INFRASTRUCTURE  

 

5.4.7.1. With regards to the Blue House (Admin Block depicted in Figure 8) is 

scheduled for demolishing. Site meeting was held on 08 April 2021. The Bid 

was advertised closing on 30 April 2021. 
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5.4.7.2. Regarding the Admin Block (double story building) as depicted in Figure 6, 

it was reported that the building is 108 years old, therefore cannot be 

demolished. The provincial structural engineer will assess the integrity of 

the structure. However, currently, the building is being painted.  

 

5.4.7.3. All burnt doors in the administration block have been replaced. 

 

5.4.7.4. A master plan needs to be drawn to cover the upgrade of the rondavels. 

 

5.4.7.5. With regards to the male ward roof leaking, the Department reported that a 

site meeting was held on 08 April 2021. The Bid was advertised closing on 

30 April 2021.  

 

5.4.7.6. A site meeting was held on 08 April 2021 regarding the HAST Unit Asbestos 

leaking roof. Bid was advertised closing on 30 April 2021.   

 

5.4.7.7. The KwaZulu-Natal Department of Health reported that the Paediatric ward 

structure is a rotten, rusted and inhabitable panelled prefab structure. 

Underneath the floor, there are galvanised water pipers that need to be 

addressed before fixing the floor. The walls have holes which are 

irreparable, exposing electrical cables in other areas in the ward. Repairing 

this ward would be a costly exercise and a wasteful expenditure. The 

Engineers will assess and recommend way forward.   

 

5.4.7.8. All records have been moved out of the HAST Unit to central hospital 

records filling area. Regarding central patient records, a high density filling 

system has been put in place, meanwhile, a permanent solution is being 

looked at.  

 

5.4.7.9. Regarding the erratic water supply, the Department will be installing a 30kl 

elevated water steel tank, water pump and associated reticulation during the 

2021/22 financial year, the project is currently under design stage.  
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INFORMATION TECHNOLOGY  

 

5.4.7.10. The Department reported that technical problems have been addressed. 

BAS will be installed. PBAX installation has been done. 

 

WASTE MANAGEMENT  

 

5.4.7.11. Cart to store COVID-19 waste has been procured.  

EQUIPMENT  

5.4.7.12. The Department reported that the following equipment has been procured: 

 

5.4.7.12.1. NIBP monitors 

5.4.7.12.2. Resuscitation Material; 

5.4.7.12.3. Infusion Pump 

5.4.7.12.4. Oxygen gauge; 

5.4.7.12.5. Defibrillator. 

5.4.7.12.6. Stretchers – on procurement; 

5.4.7.12.7. Emergency trolleys – on order. 

 

HUMAN RESOURCES  

 

5.4.7.13. The Department reported that the following staff have since been employed:  

 

5.4.7.13.1. CEO/ Medical Manager; 

5.4.7.13.2. Dentist; 

5.4.7.13.3. Optometrist; 

5.4.7.13.4. Radiographer; 

5.4.7.13.5. M&E; 

5.4.7.13.6. Medical Officer; 

5.4.7.13.7. Assistant Manager: Nursing; 

5.4.7.13.8. Operational Manager; 
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5.4.7.13.9. IPC – Coordinator; 

5.4.7.13.10. Senior Systems Management Officer; 

5.4.7.13.11. Advanced Midwife; 

 

Applicable Legal Framework 

 

5.4.7.14. The relevant provisions of the applicable legal framework are referred to in 

paragraph 5.1.9 above and apply mutatis mutandis to KwaMagwaza District 

Hospital. The same provisions shall not be repeated here for the sake of 

brevity. 

 

Conclusions  

 

5.4.7.15. It can be concluded from observations made during the on-site visits that 

were undertaken by the PPSA investigation team as recorded above and 

the submissions of hospital management and the KwaZulu-Natal 

Department of Health, that the Department has failed to ensure appropriate 

conditions for the enjoyment and delivery of health care services for the rural 

community of Eshowe and surrounding areas that the KwaMagwaza District 

Hospital serves. 

 

5.4.7.16. The Department failed to provide sufficient physical infrastructure, proper 

human resources, medical equipment/machinery and other resources, 

which are all necessary to sustain an effective health facility. 

 

5.4.7.17. All these recorded systemic deficiencies, which were not disputed by the 

KwaZulu-Natal Department of Health, have a negative impact on the level 

of care that is provided to patients by the hospital 

 

5.4.7.18. It can further be deduced from interactions with staff, union representatives 

and with hospital management that the KwaZulu-Natal Department of 

Health generally failed to adequately administer KwaMagwaza District 

Hospital in manner envisaged by the Constitution and NHA, which would 



REPORT ON AN INVESTIGATION INTO THE PROVISION AND ADMINISTRATION OF HEALTH SERVICES AT PUBLIC HOSPITALS IN THE 
PROVINCE OF KWAZULU NATAL 

  80 | P a g e  
 

promote access to quality healthcare and enable the staff to provide 

effective healthcare services to the community. 

 

KWAZULU-NATAL DEPARTMENT OF PUBLIC WORKS AND HUMAN 

SETTLEMENT’S RESPONSE TO THE NOTICE ISSUED IN TERMS OF THE 

PROVISIONS OF SECTION 7(9) (a) OF THE PUBLIC PROTECTOR ACT, 

1994 IN RESPECT OF ALL FOUR (4) HOSPITALS VISITED 

 

5.4.7.19. On  3 March 2021 a Notice in terms of section 7(9)(a) of the Public Protector 

Act was served on the Department of Public Works and Human Settlement 

in light of the fact that the core functions and the mandate of the KwaZulu-

Natal Department of Public Works entail amongst other things, maintenance 

of government owned buildings, grounds and premises, including the 

provision and management of immovable properties which serve as a 

platform for the efficient delivery of various government services.  

 

5.4.7.20. The Office of the Public Protector deemed it appropriate to solicit the 

KwaZulu-Natal Department of Public Works’ response or submission in 

respect of this matter with an indication of the scope of current and planned 

future work on any of the implicated health facilities in the KwaZulu-Natal 

province.  

 

5.4.7.21. In a letter dated 31 May 2021, the Department responded to the section 7(9) 

Notice as follows:  

 

5.4.7.21.1. The Department of Public Works wishes to advise that Christ the King,  

Mbongolwane and KwaMagwaza hospitals do not form part of the 

Department of Health projects allocation list to the Department of Public 

Works. Therefore, these hospitals are not under implementation by the 

Department of Public Works as an implementer nor form part of the 

planned future work. 

 

5.4.7.21.2. The Department of Public Works only implements projects detailed in  
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the Infrastructure Project Implementation Plan (IPIP) and projects given 

on instruction by the client department with the confirmation of available 

funds for the implementation of the project and this is only applicable to 

Rietvlei District Hospital at uMzimkhulu.  

 

5.4.7.21.3. Public Works was instructed by the Department of Health to implement  

the following projects: 

 

5.4.7.21.3.1. Water supply reliability improvement; 

5.4.7.21.3.2. Upgrade of water and sewer system and  

5.4.7.21.3.3. Structural investigations and repairs into one of the project named 

Renovations to Water and Sewage Treatment Works together with 

Repairs and Renovations to the Buildings; 

 

5.4.7.21.4. A professional team was appointed, the project is anticipated to go on  

tender in the second quarter of 2021/22 financial year.  

 

5.4.7.21.5. There has been major challenges experienced in the project which inter  

alia WULA licences and Land ownership which have had an impact on 

the progress of the project, however these are currently being resolved.  

 

6. FINDINGS  

 

Having regard to the evidence and the regulatory framework determining the 

standard that the Department should have complied with, the Public Protector 

makes the following adverse findings: 

 

6.1. Regarding whether the administration of health by the KwaZulu-Natal 

Department of Health at the Christ the King District Hospital accords with 

the obligations imposed by the Constitution and the law and if not, 

whether such failure amounts to improper conduct and 

maladministration. 

 

6.1.1. The allegation that the administration of health by the KwaZulu-Natal  



REPORT ON AN INVESTIGATION INTO THE PROVISION AND ADMINISTRATION OF HEALTH SERVICES AT PUBLIC HOSPITALS IN THE 
PROVINCE OF KWAZULU NATAL 

  82 | P a g e  
 

Department of Health at Christ the King District Hospital does not accord with   

the obligations imposed by the Constitution and the law is substantiated.  

 

6.1.2. Observations made during the on-site inspection undertaken by PPSA team 

revealed systemic deficiencies, such as staff shortages, poor physical 

infrastructure such as dilapidated buildings, lack of laundry services and poor 

IT connectivity challenge as detailed in evidence. 

 

6.1.3. The same systemic deficiencies were echoed in submissions by the hospital 

management and union representatives that were engaged during interaction 

with the investigation team. 

 

6.1.4. The observations and findings were not disputed by the KwaZulu-Natal   

Department of Health as per the correspondences received from the Office of  

the Head of Department dated 16 March 2021 and 13 May 2021.  

 

6.1.5. The KwaZulu-Natal Department of Health has failed to ensure appropriate 

conditions for the enjoyment, delivery and access to adequate as well as 

effective health care services for the rural community of Ixopo and surrounding 

areas being served by this hospital as envisaged in section 237 of the 

Constitution which requires that all Constitutional obligations must be 

performed diligently and without delay.  

 

6.1.6. Such failure by KwaZulu-Natal Department of Health amounted to 

contravention of section 195(1) (e) and (f) of the Constitution, section 237 of the 

Constitution, section 25(1) and (2)  and section 27(1) of the NHA as well as the 

Regulations, as shown in evidence. 

 

6.1.7. The conduct of the KwaZulu-Natal Department of Health accordingly 

constitutes improper conduct as envisaged in section 182(1) of the Constitution 

and maladministration in terms of section 6(4) (a)(i) of the Public Protector Act. 
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6.2. Regarding whether the administration of health by the KwaZulu-Natal 

Department of Health at the Rietvlei District Hospital accords with the 

obligations imposed by the Constitution and the law and if not, whether 

such failure amounts to improper conduct and maladministration. 

 

6.2.1. The allegation that the administration of health by the KwaZulu-Natal 

Department of Health at Rietvlei District Hospital does not accord with the 

obligations imposed by the Constitution and the law is substantiated. 

 

6.2.2. Observations made during the on-site inspection undertaken by PPSA team 

revealed systemic deficiencies, such as staff shortages and poor IT connectivity 

challenge as detailed in evidence. 

 

6.2.3. The same systemic deficiencies were echoed in submissions by the hospital 

management and union representatives that were engaged during interaction 

with the investigation team. 

 

6.2.4. The observations and findings were not disputed by the KwaZulu-Natal   

Department of Health as per the correspondences received from the Office of 

the Head of Department dated 16 March 2021 and 13 May 2021.  

 

6.2.5. The KwaZulu-Natal Department of Health has failed to ensure appropriate 

conditions for the enjoyment, delivery and access to adequate as well as 

effective health care services for the rural community of Umzimkhulu and 

surrounding areas being served by this hospital as envisaged in section 237 of 

the Constitution which requires that all Constitutional obligations must be 

performed diligently and without delay.  

 

6.2.6. Such failure by KwaZulu-Natal Department of Health amounted to 

contravention of section 195(1) (e) and (f) of the Constitution, section 237 of the 

Constitution, section 25(1) and (2)  and section 27(1) of the NHA as well as the 

Regulations, as shown in evidence. 
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6.2.7. The conduct of the KwaZulu-Natal Department of Health accordingly 

constitutes improper conduct as envisaged in section 182(1) of the Constitution 

and maladministration in terms of section 6(4) (a)(i) of the Public Protector Act. 

 

 

6.3. Regarding whether the administration of health by the KwaZulu-Natal 

Department of Health at the Mbongolwane District Hospital accords with 

the obligations imposed by the Constitution and the law and if not, 

whether such failure amounts to improper conduct and 

maladministration. 

 

6.3.1. The allegation that the administration of health by the KwaZulu-Natal 

Department of Health at Mbongolwane District Hospital does not accord with 

the obligations imposed by the Constitution and the law, is substantiated. 

 

6.3.2. Observations made during the on-site inspection undertaken by PPSA team 

revealed systemic deficiencies, such as staff shortages, poor physical 

infrastructure such as dilapidated buildings, lack of laundry services and poor 

IT connectivity challenge as detailed in evidence. 

 

6.3.3. The same systemic deficiencies were echoed in submissions by the hospital    

management and union representatives that were engaged during interaction    

     with the investigation team. 

 

6.3.4. The observations and findings were not disputed by the KwaZulu-Natal   

Department of Health as per the correspondences received from the Office of  

the Head of Department dated 16 March 2021 and 13 May 2021.  

 

6.3.5. The KwaZulu-Natal Department of Health has failed to ensure appropriate 

conditions for the enjoyment, delivery and access to adequate as well as 

effective health care services for the rural community of Eshowe and 

surrounding areas being served by this hospital as envisaged in section 237 of 

the Constitution which requires that all Constitutional obligations must be 

performed diligently and without delay.  
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6.3.6. Such failure by KwaZulu-Natal Department of Health amounted to 

contravention of section 195(1) (e) and (f) of the Constitution, section 237 of the 

Constitution, section 25(1) and (2)  and section 27(1) of the NHA as well as the 

Regulations, as shown in evidence. 

 

6.3.7. The conduct of the KwaZulu-Natal Department of Health accordingly 

constitutes improper conduct as envisaged in section 182(1) of the Constitution 

and maladministration in terms of section 6(4) (a)(i) of the Public Protector Act. 

 

6.4. Regarding whether the administration of health by the KwaZulu-Natal 

Department of Health at the KwaMagwaza District Hospital accords with 

the obligations imposed by the Constitution and the law and if not, 

whether such failure amounts to improper conduct and 

maladministration. 

 

6.4.1. The allegation that the administration of health by the KwaZulu-Natal 

Department of Health at KwaMagwaza District Hospital does not accord with 

the obligations imposed by the Constitution and the law is substantiated. 

 

6.4.2. Observations made during the on-site inspection undertaken by PPSA team 

revealed systemic deficiencies, such as staff shortages, poor physical 

infrastructure such as severely dilapidated buildings, lack of laundry services 

and poor IT connectivity challenge as detailed in evidence. 

 

6.4.3. The same systemic deficiencies were echoed in submissions by the hospital 

management and union representatives that were engaged during interaction 

with the investigation team. 

 

6.4.4. The observations and findings were not disputed by the KwaZulu-Natal   

Department of Health as per the correspondences received from the Office of  

the Head of Department dated 16 March 2021 and 13 May 2021.  
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6.4.5. The KwaZulu-Natal Department of Health has failed to ensure appropriate 

conditions for the enjoyment, delivery and access to adequate as well as 

effective health care services for the rural community of Mthonjaneni and 

surrounding areas being served by this hospital as envisaged in section 237 of 

the Constitution which requires that all Constitutional obligations must be 

performed diligently and without delay.  

 

6.4.6. Such failure by KwaZulu-Natal Department of Health amounted to 

contravention of section 195(1) (e) and (f) of the Constitution, section 237 of the 

Constitution, section 25(1) and (2)  and section 27(1) of the NHA as well as the 

Regulations, as shown in evidence. 

 

6.4.7. The conduct of the KwaZulu-Natal Department of Health accordingly 

constitutes improper conduct as envisaged in section 182(1) of the Constitution 

and maladministration in terms of section 6(4) (a)(i) of the Public Protector Act. 

 

6.4.8. The Public Protector notes and acknowledges the challenges and constraints 

faced by the KwaZulu-Natal Department of Health, as well as the context within 

which health services are delivered in the province of KwaZulu-Natal.  

 

7. REMEDIAL ACTION  

 

7.1. Based on the action plans submitted by the KwaZulu-Natal Department of 

Health detailing how the shortcomings and deficiencies in each of the four 

hospitals will be addressed and taking into consideration submissions made by 

the KwaZulu-Natal Department of Public Works and Human Settlement, the 

appropriate remedial action that the Public Protector is taking in pursuit of 

section 182(1)(c) of the Constitution is the following: 

 

7.1.1. In respect of the Christ the King District Hospital, the Head of the 

KwaZulu-Natal Department of Health to take appropriate steps to ensure 

that: 

 

7.1.1.1. Within 60 working days, the Department of Health must furnish the Public  
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Protector with a plan of action regarding how the conversion process of the 

Hospital from a District to a Regional Hospital will be implemented and the 

time frames therefore. 

 

7.1.1.2. The Department of Health must within 30 working days, find a suitable 

storage facility to archive patient records and devise measures to limit loss 

of active  files.   

 

7.1.1.3. The Department of Health to consider increasing the capacity of referral  

Hospitals/establishments providing involuntary care, treatment and 

rehabilitation of Mental Health care users.  

 

7.1.1.4. The Department of Health to provide mental health care training every year 

to   all districts in order to capacitate the staff at health establishments to be 

able to handle the mental health care users who present medical challenges 

while they manage the process of referral / transfer to proper facilities.  

 

7.1.1.5. With regards to the shortage of staff, the Department must within 30 working 

days of this report and in consultation with both the KZN Provincial Treasury 

and the office of the Premier of KZN, provide feedback regarding its 

engagement with both offices regarding the filling of vacant posts. 

 

7.1.2. In respect of the Rietvlei District Hospital, the Head of the KwaZulu-Natal 

Department of Health to take appropriate steps to ensure that: 

 

7.1.2.1. Within 30 working days, the Department of Health must furnish the Public 

Protector with a status report on the scheduled IT system upgrades; 

 

7.1.2.2. The Department of Health must within 30 working days, find a suitable  

storage facility to archive patient records and devise measures to limit loss  

of active files.   

 

7.1.2.3. Within 60 working days, the Department of Health to furnish the Public 

Protector with a plan regarding: 
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7.1.2.4. Upgrading of the Water and Sewer Systems; 

7.1.2.5. The project of general repairs and renovations to the hospital; 

7.1.2.6. The maintenance and repairs to be conducted at an institutional level. 

 

7.1.2.7. The Department of Health to consider increasing capacity of referral 

hospitals/establishments providing involuntary care, treatment and 

rehabilitation of Mental Health care users.  

 

7.1.2.8. The Department of Health to provide mental health care training every year 

to   all districts in order to capacitate the staff at health establishments to be 

able to handle the mental health care users who present medical challenges 

while they manage the process of referral / transfer to proper facilities.  

 

7.1.2.9. With regards to the shortage of staff, the Department must within 30 working 

days of this report and in consultation with both the KZN Provincial Treasury 

and the office of the Premier of KZN, provide feedback regarding its 

engagement with both offices regarding the filling of vacant posts. 

 

7.1.3.  In respect of the Mbongolwane District Hospital, the Head of the  

       KwaZulu-Natal Department of Health to take appropriate steps to ensure  

       that: 

 

7.1.3.1. Within 30 working days, the Department of Health must furnish the Public  

      Protector with a status report on the scheduled IT system upgrades; 

 

7.1.3.2. The Department of Health must within 30 working days, find a suitable 

storage facility to archive patient records and devise measures to limit loss 

of active files.   

 

7.1.3.3. Within 60 working days, the Department of Health to furnish the Public 

Protector with a plan regarding the following projects:  

 

7.1.3.3.1. The project for the replacement of the roof in the Out Patient Department   

      (OPD), the female ward and Administration Building; 
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7.1.3.3.2. The project for general repairs and renovations to the Hospital; 

 

7.1.3.3.3. The maintenance and repairs to be conducted at an institutional level. 

 

7.1.3.3.4. The project for the redesigning and/or reconfiguration of the old Buildings  

                 within the institution; 

 

7.1.3.4. The Department of Health to consider increasing capacity of referral  

Hospitals/establishments providing involuntary care, treatment and 

rehabilitation of Mental Health care users. 

 

7.1.3.5. The Department of Health to provide mental health care training every year 

to all districts in order to capacitate the staff at health establishments to be 

able to handle the mental health care users who present medical challenges 

while they manage the process of referral / transfer to proper facilities.  

 

7.1.3.6. With regards to the shortage of staff, the Department must within 30 working 

days of this report and in consultation with both the KZN Provincial Treasury 

and the office of the Premier of KZN, provide feedback regarding its 

engagement with both offices regarding the filling of vacant posts. 

 

7.1.4. In respect of the KwaMagwaza District Hospital, the Head of the KwaZulu-

Natal Department of Health to take appropriate steps to ensure that: 

 

7.1.4.1. Within 60 working days, the Department of Health to furnish the Public  

Protector with a plan regarding the following projects:  

 

7.1.4.1.1. The project for the repairs and water proofing of roofs at the OPD, Female  

Wards, Male Wards and Theatres. 

 

7.1.4.1.2. The Department of Health must within 30 working days, find a suitable 

storage facility to archive patient records and devise measures to limit loss 

of active.   
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7.1.4.1.3. The project for general repairs and renovations to the Hospital; 

 

7.1.4.1.4. The maintenance and repairs to be conducted at an institutional level. 

 

7.1.4.2. The Department of Health to consider increasing capacity of referral 

hospitals/establishments providing involuntary care, treatment and 

rehabilitation of Mental Health care users. 

 

7.1.4.3. The Department of Health to provide mental health care training every year 

to all districts in order to capacitate the staff at health establishments to be 

able to handle the mental health care users who present medical challenges 

while they manage the process of referral / transfer to proper facilities.  

 

7.1.4.4. With regards to the shortage of staff, the Department must within 30 working 

days of this report and in consultation with both the KZN Provincial Treasury 

and the office of the Premier of KZN, provide feedback regarding its 

engagement with both offices regarding the filling of vacant posts. 

 

7.1.5. The appropriate recommendation in pursuit of section 6(4)(c)(ii) of the 

Public Protector Act to the Member of the Executive Council (MEC) of 

Department of the KwaZulu-Natal Department of Public Works and Human 

Settlement  is as follows: 

 

7.1.5.1. The Public Protector, in terms of section 6 (4) (c) (ii) of the Public Protector 

Act, refers to the MEC of the Department of Public Works: KwaZulu-Natal, 

this matter for consideration of technical infrastructural support and 

renovation needs as enjoined by section 13(1) (d) of the Government 

Immovable Assets Management Act, 200722 in relation to the identified 

hospitals and other public health facilities in the province of KwaZulu-Natal.  

 

                                                           
22 Government Immovable Assets Management Act 19, 2007; 
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7.1.6. The appropriate recommendation in pursuit of section 6(4)(c)(ii) of the 

Public Protector Act to the Head of Department of the KwaZulu-Natal 

Treasury is as follows: 

 

7.1.6.1. The Public Protector, in terms of section 6(4)(c)(ii) of the Public Protector 

Act, refers to the Head of the Department: KwaZulu-Natal Treasury, this 

matter for consideration of financial support and oversight where it appears 

necessary in relation to the identified hospitals and other public health 

facilities in the province of KwaZulu-Natal.  

 

7.1.7. The appropriate recommendation in pursuit of section 6(4)(c)(ii) of the 

Public Protector Act to the President of the Republic of South Africa is as 

follows: 

 

7.1.7.1. The Public Protector, in terms of section 6(4)(c)(ii) of the Public Protector 

Act, refers to the President of the Republic in consultation with the Minister 

of Finance and the Minister of Health to conduct an assessment and submit 

a projection plan regarding the Moratorium measures in place on the 

employment of non-exempted positions and the duration thereof. Further to 

submit a plan regarding measures to ensure that none filling of non-

exempted posts does not impede adequate provision of health care 

services.  

 

8. MONITORING 

 

8.1. The Head of Department – Dr S. Tshabalala is to submit an Implementation 

Plan to the Public Protector indicating how the remedial action referred to in 

paragraph 7 above will be implemented within 30 working days from the date 

of receipt of this report. 

 

8.2. Each remedial action listed in paragraph 7 above is legally binding on the 

person directed to implement, unless it has been reviewed and set aside by a 

Court or an appropriate interim Court Order to stay the implementation of the 

remedial action is obtained within the compliant period stated therein. 
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__________________________ 

ADV BUSISIWE MKHWEBANE 

PUBLIC PROTECTOR OF THE REPUBLIC OF SOUTH AFRICA 

DATE:  

 

 

________________________________ 

Assisted by: Adv. MM Nkosi - Kwa-Zulu Natal Provincial Representative 

 

 

30/09/2021




